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evident from the answering papers is that the owner of the second respondent
has researched the manufacture of flexible dies over a long period and has
assisted in the design of a machine for this purpose with a manufacturer in
China. The machine was tested by the manufacturer before shipping to the
second respondent. An invoice for same in the amount of 43,332 USD is
annexed to the answering papers. The first respondent avers in his answering

affidavit:

“l set out this history in order to make the point that Mr Meyer, the owner of the
second respondent, has many years of experience and self<education of CNC

technology and using that to make flexible dies.”

The first respondent avers that Mr Meyer is in the process of training him to
operate the CNC machine in order to successfully. manufacture and sell flexible
dies in the coming months. It is submitted by the respondents that because it is
not in the process of manufacturing and selling same at this juncture, a breach

of the restraint has not been proved.

The first respondent commenced employment with the applicant on the 2
October 2006 in terms of a written contract of employment containing restraint
of trade provisions. In February 2022, he and all staff concluded updated written
contracts which contained restraint of trade provisions. This contract was
signed by the first respondent who worked as production manager of the

applicant. Therestraint of trade portion of the contract reads as follows:

“26. RESTRAINT OF TRADE

26.1. Specifically for the purposes of this particular clause, the following words shall have
the following meaning(s):

26.1.1 "Business" shall mean any person, business, company, association, corporation,
partnership, undertaking, trust, whether incorporated or not;

26.1.2 ‘"Interest/Interested" shall mean interested or concerned, directly or indirectly,
whether as proprietor, partner, shareholder, contractor, employee, agent, financier,
shareholder or in any other capacity whatsoever, and/or permitting his/her name to used in
connection with or in any manner relating thereto;

26.1.3 "The territory" shall mean Cape Town, South Africa;



26.2  All the provisions of this restraint of trade shall strictly apply to the employee in
respect of all clients, activities, undertakings, business, operations and services of the
company.

26.3  The employee records that he/she agrees to this restraint of trade in consideration
of:

26.3.1 All benefits which has or will accrue to him/her from the company;

26.3.2 His/her knowledge of and/or access to the business methods, <business secrets,
technological information and data and/or manufacturing / service methods of the company,
which are to be known to and which will be gained by him/her;

26.3.3 The goodwill factor and technological, manufacturing, service.and sales expertise in a
business and/or undertaking such as the business and/or undertaking of the company;

26.3.4 The confidential nature of the information, documentation and other data relating
the members, customers and suppliers of the company; which are available to the employee.

26.4  Interms of this restraint of trade, the employee specifically undertakes and agrees to:

26.4.1 not to be interested in.-any business in the territory which carries on business,
manufactures, sells or supplies any commodity or goods, brokers or acts as agent in the sale
or supply of any commodity or goods and/or performs or renders any service, in competition
with or identical or similar or comparative to that carried on, sold, supplied, provided,
brokered or performed by the company, during the period of the engagement of the
employee up to and including the termination of the contract of the employee; and

26.4.2 not to solicit the.custom of or deal with or in any way transact with, in competition to
the company; any business, company, firm, undertaking, association or person which during
the period of 3.(three) years preceding the date of termination of the contract of the employee
has been a member, customer or supplier of the company in the territory; and

26.4.3 " not to directly or indirectly offer employment to or in any way cause to be employed
any_.person who was employed by the company as at the termination of the contract of the
employee or at any time within a period of 3 (three) years immediately preceding such
termination.

26.5 Each and every restraint in this entire clause shall operate and be valid and binding
for a period of 3 years in the territory, calculated from the date of termination of the
contract of the employee in terms of this agreement. This restraint shall apply irrespective
of what the cause or reason of such termination may be and whether the fairness of the
termination of the employee’s contract is challenged or not by the employee.
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26.6  Each restraint in this entire clause shall be construed as being severable and divisible
and applicable to the employee, whether that restraint is in respect of:

26.6.1 Nature of business or concern;

26.6.2 Area or territory;

26.6.3 Articles, commodities or goods sold and/or supplied;
26.6.4 Services performed or rendered,;

26.6.5 Company or concern entitled to the benefit thereof.

26.7  Each restraint in this entire clause shall be deemed in respect of each part thereof to
be separately enforceable in the widest sense possible from the other parts thereof, and the
invalidity or unenforceability of any part thereof shall not in any way affect or taint the validity
or enforceability of any other part of such restraints, or in fact.any other terms of this
agreement.

26.8  All restraints in this clause are for the sole benefit of the company.
26.9 The employee specifically acknowledges and agrees:

26.9.1 That he / she has carefully read and considered all the terms and provisions of this
clause relating to the restraints applicable to him / her;

26.9.2 That this clause and/or all the restraints contained therein, after taking all
circumstances into account, are fair and reasonable; and

26.9.3 That should he/she at any time dispute the reasonableness or fairness of any of the
provisions of this clause.and/or restraints, then and in such event he / she will have the onus
to provide or prove such unreasonableness or unfairness.

26.9.4 In the event thatthe employee leaves the company and poaches any staff or clients
of the company, the restraint of trade will become legally enforceable.

26.9.5 Intheevent that a staff member joined the company with his own Intellectual Property
with

specific reference to knowledge of how to carry out his duty within the company then the
above restraint will not apply however, if that specific Intellectual Property is used to directly
compete with the company in any way, then the above restraint will apply and is enforceable.”

The first respondent sets out in his answering affidavit that the owner of the

second respondent advertised for a production manager with experience:

“I applied for the position pursuant to the advertisement. Any suggestion that

the Second Respondent or Mr Meyer recruited me in order to appropriate the
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12.4 In our law the enforceability of a restraint should be determined by asking
whether enforcement will prejudice the public interest.

12.5 When someone alleges that he is not bound by a restraint to which he
had assented in a contract, he bears the onus of proving that enforcement of
the restraint is contrary to the public interest.

See also John Saner Agreements in Restraint of Trade in SA Law (issue 13
October 2011) at 3-5, 3-6.

[13] These principles have been reaffirmed in other decisions of our courts. In
Basson v Chilwan & others 1993 (3) SA 742 (A) at 776H-J to 777A-B, Botha JA
stated, in a separate judgment, that:

‘The incidence of the onus in a case concerning the  enforceability of a
contractual provision in restraint of trade does not appear to.me in principle to
entail any greater or more significant consequences than in. any other civil case
in general. The effect of it in practical terms is this: the covenantee seeking to
enforce the restraint need do no more than to invoke the provisions of the
contract and prove the breach; the covenantor seeking to avert enforcement is
required to prove on a preponderance of probability that in all the circumstances
of the particular case it will be unreasonable to enforce the restraint; if the Court
is unable to make up its mind on the point, the restraint will be enforced. The
covenantor is burdened with the onus because public policy requires that
people should be bound by their contractual undertakings. The covenantor is
not so bound, however, if the restraintis unreasonable, because public policy
discountenances unreasonable restrictions on people's freedom of trade. In
regard to these two opposing considerations of public policy, it seems to me
that the operation of the former is exhausted by the placing of the onus on the
covenantor; it has no further role to play thereafter, when the reasonableness
or otherwise of the restraint is being enquired into.'

[14] The position in our law is, therefore, that a party seeking to enforce a
contract in restraint of trade is required only to invoke the restraint agreement
and prove a breach thereof. Thereupon, a party who seeks to avoid the
restraint, bears the onus to demonstrate on a balance of probabilities, that the
restraint agreement is unenforceable because it is unreasonable.

[15] The test set out in Basson v Chilwan & others at 767G-H, for determining
the reasonableness or otherwise of the restraint of trade provision, is the
following:

15.1 s there an interest of the one party, which is deserving of protection at
the determination of the agreement?

15.2 Is such interest being prejudiced by the other party?
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