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Introduction

[1 This is an application in terms of section 145 of the Labour Relations Act, 66

of 1995 (“LRA”) for the review and setting aside of an arbitration award,

harassment of Captain Alida Johanna :
tion of a Captain within the
sal dispute to the SSSBC,

At the time of his dismissal, Mr. Jack

[3]
ve, Captain Theo Kruger (“Captain

arbitration hearing due to him being double
uring the arbitration he called in and made an
onement. The Commissioner exercised her discretion
rant the applicant a postponement and proceeded with the

e absence of the applicant’s representative.

On 3 March 2021, the Commissioner issued her award and found the
issal of Mr. Jacks to be substantively unfair and ordered the applicant to
ﬁemstate Mr. Jacks retrospectively and further ordered the applicant to pay
him, R356 379.00 as back pay. The applicant is unhappy with the
Commissioner’s decision refusing the postponement and proceeding with the

arbitration in its absence, hence these proceedings.



Issues for consideration

[5] The applicant filed its review application outside the six weeks period allowed

in subsection 145(1)(a) of the LRA. Consequently, the applicant seeks

condonation for the late delivery and filing of its application. Subsection

[7] The principles applicabl
basic principle was set
Ltd,'(“Melane”) a

individually decisive, for that would be a piecemeal approach

e with a true discretion, save of course that if there are no prospects of

success there would be no point in granting condonation. Any attempt to formulate
1 rule of thumb would only serve to harden the arteries of what should be a flexible

discretion. What is needed is an objective conspectus of all the facts. Thus a slight

delay and a good explanation may help to compensate for prospects of success

which are not strong. Or the importance of the issue and strong prospects of

11962 (4) SA 531 (A).



success may tend to compensate for a long delay. And the respondent’s interest in

the finality must not be overlooked...”” Own emphasis.

[8] In addition to the basic principle laid out in Melane, the Labour Appeal Court

in National Union of Mineworkers v Council for Mineral Technology,’

[9]

lateness is not substantial. I, however, dlsagree with

nt and hold the view that a five weeks delay is

3 (JA94/97) [1998] ZALAC 22.

4 Council for Mineral Technology at para [10]. These additional principles have been confirmed by the
LAC in Colett v Commission for Conciliation, Mediation and Arbitration and others (2014) 35 ILJ 1948
(LAC) at para [38]; and in Nair v Telkom SOC Ltd and Others (JR59/2020) [2021] ZALCJHB 449 (7
December 2021) (“Nair v Telkom”) at para [14].




[11] In addition subsection 145(5) of the LRA goes further and provides that a
party who brings a review application must apply for a date for the matter to
be heard within six (6) months of the delivery of the application. Paragraph
11.2.7 of the Labour Court Practice Manual (“LC Practice Manual”) provides
that a review application by its nature it's an urgent application. In Motseto v
Minister of Police and Others,® (“Motseto”) Prinsloo J, held that

almost six weeks was material having regard to subsection 145(5) of t

and paragraph 11.2.7 of the LC Practice Manual.®

Applicant’s explanation for the delay

[12] Captain Kruger, is the applicant’s Legal Adm e Legal and Policy
' ntative at the

w application. He

approval to the National Commissioner. He then lists steps/stages that the
’ cant took from 31 March 2021 up until he received the final confirmation
Mrom the National Commissioner's Office on 18 May 2021. He further
mentions that it was only on 18 May 2021, that the State Attorney was briefed

° (JR 134/2019) [2021] ZALCJIHB 193 (23 July 2021).

8 Matseto at para [24].




to deal with the matter, however the State Attorney also had to obtain the
services of counsel through its internal procedures which requires counsel to
first provide a quotation before being appointed and counsel needed to obtain
a tax clearance certificate before being appointed. After counsel was

appointed, he only consulted with counsel on 24 May 2021 in the afternoon.

Adv. Bernstein, submit
satisfactory explanatio

SAPS’s policy to refer

weeks period for the filing of the review application would expire on 20 April

‘ . Despite this knowledge, Captain Kruger failed to provide any reasons
hy it took him three full weeks, from 9 March to 31 March 2021, to draft a

Note summarising the issues and motivation for the award to be taken on

review, in circumstances where he was the person that represented the

applicant at the arbitration proceedings and was aware as early as 3




December 2020 that the Commissioner dismissed his application for a

postponement and proceeded with the arbitration in his absence.

[18] Captain Kruger mentions that his Note was only signed by his department

head, Colonel JN van der Westhuizen, a Section Commander: Labour

procedure for the appointment of counsel is not attache

condonation substantiating his allegations.

condonation where the applicant, lik
court into his confidence by f the correspondence

substantiating his allegation procurement of an insurance

t in a condonation application to fully explain the reasons for his
delay in order for the court to be placed in a better position to determine

er or not the explanation is a good one. The Court held as follows:

“This in my view requires an explanation which covers the full length of the delay.
The mere listing of significant events which took place during the period in

question without an explanation for the time that lapsed between these events

" Nair v Telkom at paragraphs [42.1] - [42.3].




[21]

[22]

does not place a court in a position properly to assess the explanation for the
delay. This amounts to nothing more than a recordal of the dates relevant to the

processing of a dispute or application, as the case may be.”

Vaque excuse pertaining to public holidays and Easter weekend

Captain Kruger blames various holidays for the delay. However,
between 9 and 31 March 2021, which is the period he drafted hi

on 22 March 2021. No satisfactory explanation is gi b

motivation was not done sooner taking into consic

r Monday, 5 April 2021. He
General FM Mbeki, the Provincial Head:

d not follow up on his Note in the period between 9
period between 9 and 20 April 2021 there was no
egedly took the Provincial Head of Litigation and

ajor General Groenewald and the Divisional Commander:

[22.1] Colonel JN van der Westhuizen who is the section Commander: Labour

Litigation, allegedly signed the Note on 31 March 2021;

8 Zungu at para [13].



[22.2] Brigadier Mel Jojo, Section Head: Litigation and Administration: Legal
and Policy Services, allegedly signed the Note on 31 March 2021;

[22.3] Major General FM Mbeki, allegedly signed the Note on 6 April 2021;

[22.4] Major General Fick, concurring on 8 April 2021 that the ma

be reviewed; and

[22.5] Major General TE Patekile, Acting Provincial C
allegedly signed the Note on 9 April 2021.

[23] The period between 20 April 2021 to 5 May 2
Captain Kruger does not mention any attempts done by him in following up on
May 2021 Major

General T De Wit, Acting Divisi sioner Human Resource

the approval. He only states that b

Management also signed off : d to date when he signed.

He final approval Officer, being the

neral Sithole consented to the review

[24] Ho is furnished as to what happened within the period
18 May 2021 when the Office of the State Attorney was
g a review application. He also did not follow up on the final
the period between 7 and 18 May 2021. It further took a full

unexplained week for the Office of the State Attorney to be briefed.

[25] aptain Kruger alleges that previously he had to obtain the consent of the
Provincial Commissioner before proceeding with a review application and now
he has to obtain the consent of the National Commissioner before any matter

can be referred to review. However, no satisfactory explanation is provided
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why Captain Kruger's alleged Note had to pass through all the above-

mentioned 9 Officials.

[26] From the reading of the applicant’s founding affidavit, the State Attorney’s

procurement internal litigation procedures took only three days, that is from

signed Captain Kruger’
Furthermore, Captain«
Commissioner
confirmed b
important
Law of Evidence Amendment Act, 45 of 1988 (“Evidence Act”) and has

e.section in his annexure “TK6” which was an application at

Subject to the provisions of any other law, hearsay evidence shall not be
admitted as evidence at criminal or civil proceedings, unless — (a) each party
against whom the evidence is to be adduced agrees to the admission thereof as
evidence at such proceedings; (b) the person whose credibility the probative value
of such evidence depends, himself testifies at such proceedings; or (c) the court
having regard to the factors listed at (i) to (vii), is of the opinion that such evidence

should be admitted in the interests of justice.”
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[28] The applicant failed to make an application for the admission of hearsay
evidence in these proceedings. The application for condonation is opposed
and no agreement exist for the admission of hearsay evidence. The applicant

failed to file confirmatory affidavits of all the above-mentioned Officials who

review as contemplated in subsection 3(1)(b) of the Evidenc

Furthermore no reasons were furnished by the applica

‘ essarily have been addressed timeously. The union is a registered and
“ognﬁlsed trade union and well versed in the review process. The union has
en handling this dispute from inception and must have been cognisant of
e existence of a time limit, and the importance of compliance with that time

limit. In_the absence of an acceptable explanation for an excessive delay,

that is the end of the enquiry. The applicant’s prospects of success are

irrelevant.” Own emphasis.

® JR 1354-2018 (unreported) at para [7].
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[31] In Steenkamp and Others v Edcon Limited,® (“Edcon”) the Constitutional
Court, per Basson AJ, referred to its earlier decision in Toyota,!" wherein it
accepted that the primary object of the LRA was the expeditious resolution of

disputes.’? In Toyota, the Constitutional Court held that:

new Labour Relations Act (LRA) introduced a new approac
labour disputes. This alternative process was intended '0~
expeditious resolution of labour disputes which,.
resolution. Any delay in the resolution of lab
object of the LRA. It is detrimental not o

Itimately, also to an
#13

[32]
w of arbitration awards to be wholly
the date of receipt of the award to bring a
[33] plicant’s five weeks delay to be substantial and the

the delay to be inadequate and unsatisfactory and

1e primary object of the LRA".

( 18) [2019] ZACC 17; 2019 (7) BCLR 826 (CC); (2019) 40 ILJ 1731 (CC); [2019] 11 BLLR
1189 (€C) (30 April 2019) at para [39].

" Toyota SA Motors (Pty) Ltd v Commission for Conciliation, Mediation & Arbitration [2015] ZACC
40; (2016) 37 ILJ 313 (CC); 2016 (3) BCLR 374 (CC) (Toyota).

12 Edcon para [39].

'8 Toyota at para [1].




13

Prospects of success in the review application

[34] In the heads of argument, the applicant made a sweeping submission that:
“the degree of lateness is not substantial when regard is had to the

prospects of success as set out in the application.” However, the

affidavits. In the founding affidavit, Captain Kruger does not deal at

applicant's prospects of success in the review application

application for condonation.”

[35] Despite Mr. Jacks submission that th

success, the applicant failed to deliv

[36] f an applicant’s prospects of success in a

ith by Van Niekerk J in Public Servants

ncem of succeeding when the matter is heard. This requires an elucidation
he prospects of success beyond a broad and sweeping statement to the
ffect that the applicant has good prospects — the averment must be

substantiated. ...”"* Own emphasis.

" Public Servants Association v GPSSBC at para [5].
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[37] Notwithstanding the fact that the applicant failed to properly deal with its
prospects of success in the review application, | will proceed to consider the
applicant’s prospects of success by evaluating its background facts together

with its grounds of review.

Applicant’s grounds for review

[38]

(First issue);

[39.2] the applic

the matter has been coming for a long time (Fifth issue); and
39.6] the Commissioner and Mr. Jacks had been waiting all day (Sixth issue).
[39] Accordingly, | am called upon to determine whether, the Commissioner

exercised her discretion judiciously in refusing to grant the applicant a

postponement on 3 December 2020.
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Commissioner’s ruling on the 3 December 2020 postponement

[40] It is best to set out in detail the Commissioner’s ruling on the postponement

as follows:

Commissioner Nzombane at the same time. | indicated to
the venue (being POPCRU Workers’ Life, Bellville).

inform me when they are ready to proceed.

phone. He indicated that he was

e.can come to our case at about 16h00 to do

er was also postponed. No witnesses were present then. The respondent

d sufficient time to make arrangements with Council to have this matter
poned due to a double booking. Kruger failed to do so and further failed to
make arrangements for the in camera proceedings. The respondent had no
intention to finalise the matter. Myself and the applicant party waited almost the
entire day for the respondent. The matter has been coming on for very long. | then

decided to proceed with the arbitration in the absence of the respondent.”’®

' Award at para [5].
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Principles applicable to postoonements

[41]  In Psychological Society of South Africa v Qwelane and Others, ¢ (“Qwelane”)
the Constitutional Court, restated the principles applicable to postponements

as follows:

court has to exercise its discretion whether to grant
discretion in the true or narrow sense — meaning the

exercised, another court cannot substitute its d

e _postponement is full and

the parties and whether the

col ect tha the matter was previously postponed there was no need for my

witnesses to be present as | had to bring an application for the
roceedings to be heard in camera and was only set down for two hours of
which we only ran one hour.” In his supplementary affidavit, he states that:

“Having regard to the record it is now clear that although the Commissioner

1% (CCT226/16) [2016] ZACC 48; 2017 (8) BCLR 1039 (CC) (14 December 2016).

7 Qwelane at paras [30] - [31].




[43]
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suggested in her award that | had no witnesses on the previous occasion this
is not correct... | did have witnesses present on the first occasion that this
matter was heard as is apparent from what | said at the hearing (Transcript

page 7 lines 11— 16).” The transcript of 24 February 2020 reads as follows:

Commissioner: Do you have any other witnesses here?

Captain Kruger: Commissioner?
Commissioner: Do you have other witnesses present here toda
Captain Kruger: Today, yes. | excused the witness that | arran
because | see the time is already past 15:00 and the ma
13:00 till 15:00.

edings on 24 February 2020. This fact did not need to be established by
the. transcript of the proceedings. Captain Kruger knew he did not have

nesses on 24 February 2020. Furthermore, the transcript for 3 December
2020 confirms that Captain Kruger did not have witnesses present on 24
February 2024 and in actual fact confirms his statement in the founding
affidavit. When Captain Kruger received the transcript he was confronted with

the false excuse he had given to the Commissioner on 24 February 2020




[45]
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when he was required to call a witness that was not subject to the request for
the in camera proceedings and he did not have a witness hence he came up
with the excuse that he had excused the witnesses because he could see the
time was already past 15:00. Accordingly | cannot find fault with the
Commissioner’s finding that the matter was previously postponed apd the

applicant did not have witnesses present then.

Third and fourth issue: Failure to make arrangement for the i

and Applicant’s lack of intention to finalising the matter

S on you to arrange. That is what |

uld have made arrangements with the Council

r: But that is why | am saying it is too late. They should have been
ere by 13:00 already. We cannot wait now for them to come now and ask for a
stponement. We are on record now and he have got you on the phone, so why
0 you want a postponement? Why can you not proceed with this case.

Captain Kruger: Commissioner, my colleagues is not in a position to lead
evidence. | have consulted yesterday with the witness. So | am prepared to

move the witness. | cannot be [indistinct — signal breaking up].
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Commissioner: But still on the question, the Council has sent you long ago the
date. You have known about both cases that you have. Why did you not make the

necessary arrangements?

[46] | already found that Captain Kruger had no witnesses present on 24 February

witness but had not done so, hence the matter was still at

Offices and not at Wynberg Court as he had indi

not in a position to lead

.the previous day, was his

[47] aken together indicates that the applicant
the matter. First, had the applicant had the
, its withesses would have been present at the

February 2020 and would have been excused by the

Fourth, Captain Kruger alternatively another
presentative from the applicant’s Office would have been present at the
hearing on 3 December 2020. Accordingly, | do not find fault with the
Commissioner’s finding that the applicant had no intention of finalising the

matter.



[48]

[49]
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Second; Fifth and Sixth Issues: Failure to postpone the matter: Matter coming

a long time; and Commissioner and Mr. Jacks had been waiting all day

Captain Kruger contacted the Commissioner the previous day, 2 December
2020 seeking the matter to stand down until 11:00 on 3 December 2020. It is

not in dispute that at 11h00 Captain Kruger was not there. It is fu
dispute that he contacted Mr. Visser informing him that he w
arbitration at 13:00. It is further not in dispute that at 13h
was still not there and that when Mr. Visser tried to call

voicemail.

Despite the numerous chances given to M ,
arbitration hearing on 3 December 2020 he failed

despite being aware of his unavailabili

and Mr. Jacks waiting fo
could have been avoids oncerning is Captain Kruger's failure

when Vhe knew as early as 12 November

caused by a previous commissioner that resigned. However, at the second
1earing the applicant did not lead evidence on 24 February 2020 as it did not
ave witnesses present and the matter had to be postponed as a result. On 3
December 2020, it would have been the third time that the matter would have
been postponed. These were the factors that were taken into consideration by
the Commissioner in arriving at a finding that the matter has been coming a

long time and | cannot fault her finding having regard to the Constitutional



21

Court’s judgment in Edcon, in particular where the Court said: “This
alternative process was intended to bring about the expeditious resolution of

labour disputes which, by their nature, require speedy resolution.”8

[51]  Although in her ruling the Commissioner does not refer to any app]icable
CCMA Rules, in the Rules of the CCMA and the Labour C with

explanatory notes,'® the author states that:

arbitration date, the applicant applying for postponeme
urgent application in terms of Rule 31(8) |
commencement of the proceedings, in whic
applied for.”

[52] In the supplementary affidavit,
supposed to have broug
November 2020. Accordir

/she did not allow the other side to make submissions on the
ponement before ruling on it. In this regard, the Court said: “In the
réﬁscript of the proceedings it is manifestly clear that the second respondent

‘would not hear the reaction of the third respondent to the application for

18 Supra.
19 4t Edition by Marion Fouché.

20 (JR412/04) [2006] ZALC 32; [2006] 6 BLLR 577 (LC); (2006) 27 ILJ 1182 (LC) (31 January 2006).
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postponement.” In casu, the Commissioner allowed both parties to make

representations on the need for a postponement.

Finding on the prospects of success

[64] As can be seen above, the Commissioner was faced with

since 2 July 2018.

[55] In the result, | find that the Commiss cretion judiciously

[56] From the aforegoing, I fin applicant has failed to demonstrate to this
Court that it has go

Accordingly, it wil \ intereéts of justice to grant the applicant

every month of unemployment he continues to suffer financially and
ubmits that condoning the applicant’s delays will undermine the very purpose
of the LRA, which guarantees the speedy resolution of labour disputes. He
pointed out that at the time it was almost three (3) years since he was unfairly
dismissed on 2 July 2018. To date it is five years since Mr. Jacks was

dismissed by the applicant.
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[59] As already stated above, the applicant failed to file a replying affidavit.
Accordingly, Mr. Jacks statement that he was unfairly dismissed on 2 July

2018 remains undisputed.

Conclusion

[60] Having considered all the facts in this application, | come
that Mr. Jacks will suffer prejudice if | were to grant

applicant in circumstances where the applicant faileq to r;}o,j'*'

Liziwe Xoliswa Dzai

Acting Judge of the Labour Court of South Africa

Appearances

For the Applicant: Adv. J. Bernstein
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Instructed by: State Attorney, Cape Town

For the Respondent: Adv. D. Filand

Instructed by: A. Louw & Associates




