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Introduction

[1] In thi h J had granted a rule nisi on 21 May 2014 in terms of which,
the members of the first respondent were interdicted and restrained from
upon proposed strike action at the applicant. This matter then came
me as a return date on this rule nisi on 30 July 2014, and stood down to 1
August 2014 for argument. On 1 August 2014, | extended the rule nisi to 12 August
2014 when this judgment was to be handed down. This judgment is now handed

down pursuant to the order | have made on 1 August 2014.

Background facts




[2] Fortunately, much of the factual matrix in this matter was common case. The
applicant is a municipality established in terms of the Municipal Systems Act.! The
first respondent is one of the representative trade unions in the applicant, counting

much of the applicant’s employees as its members.

[3] Being in the public service, the applicant and its employees, as w the first

[4]
Council between the South African Local Govérnme igtion ('SALGA’) and
the first respondent and the other repre ion in the public sector,

being the Independent Municipal and Alli on (‘IMATU’), the collective

[5]
that:

ollective bargaining.’

is thep Tecorded in clause 1.2 that the issue of ‘wages and salaries’ shall be the

su t of collective bargaining at national level only.

[6] The applicant has set out in its founding affidavit several background facts that are
simply of no relevance to the determination of the application in casu. | shall

accordingly, and for this reason, not refer to any of these background facts in this

1 Act 32 of 2000.



[7]

[8]

[9

judgment. | shall only set out those facts that are relevant to or have a direct bearing

on the case at hand.

What appears from the evidence is that there are, from time to time, meetings

between the applicant and organised labour, concerning a variety of issues in the

number of trade union and employer representatives and are form

first inkling of the dispute ultimately giving rise to the curr

before me can be found in the minutes of a meeting thai(too
2014.

The minute of the 14 March 2014 meeting re ) ifst respondent had
raised one particular issue for discussien® > elwas described, broadly
speaking, as ‘Driver’s issues’. In particular, this issuefad three legs, the first being

t levels 9 and 10 affecting the

cutive manager: legal services of the applicant, stated that the issue of the

increment sought by the first respondent was a central bargaining issue, because
salaries are negotiated at national level. Mr Nkosi stated that the applicant was
willing to enter into discussions with the first respondent about these issues but this
was without prejudice to the actual agreed negotiating structure. Mr Nkosi recorded

that the applicant could not negotiate salary increments outside the bargaining



council.

[10] The true nature of the issue in dispute raised by the first respondent then revealed
itself in an example provided by Mr Sefiso Khumalo (another representative of the

first respondent present in the meeting of 14 March 2014). He stated that drivers

not permitted by the current budget. The meeting end | resolution

being arrived at but the applicant undertook to investigate further and

compile a report.

[11] Afurther meeting then took place on 24 S meeting was attended by
representatives of the applicant and thefirst respqondént but was also attended by

Mr Graveling, who was the IR/LR manag om SALGA. Mr Graveling explained

[12] Despite what had\been e

March 20

Again, Mr malo of the first respondent stated that there were adjustments
top vels loyees, and in particular drivers, resulting in the difference in
salary a driver and general worker being R10 000.00. According to Mr
Khumal is same increment should apply across the board to all employees.

[13] The'parties then proceeded to discuss how the post level adjustment of the drivers
actually had come about. Mr Khumalo stated that a case for seven drivers had been
referred to arbitration at the bargaining council and the drivers received an
arbitration award in their favour adjusting their post levels. Mr Khumalo, however,
complained that this arbitration award was then simply ‘extended’ by the applicant to

15 drivers without similar bargaining council proceedings for these drivers. Mr



[14]

[15]

[16]

Mswane, the COO of the applicant, then explained that the outcome of the
arbitration proceedings referred to, resulted in a disparity between the salaries of
drivers and based on the principle of equal pay for equal work, the dispute was then
resolved by settlement agreement by applying the post adjustment to all drivers. It

therefore appears that the post level adjustment to drivers was done as a result of a

e or other
that Mr

Graveling from SALGA stated that this post adjustment was | vent w and

rights dispute that had been determined by arbitration and not due to

arbitrary increase simply given by the applicant. | may also

municipalities would
(‘JEC’). The JEC

Committee (‘NM MC would then moderate all the job levels. This job

@ bargaining council and could only be released once all

all the s must receive an increment for the simple reason that ‘it was done

to som ployees’. The applicant’s answer was that meeting such a demand was
tainable. Again, this meeting adjourned without parties arriving at a

resolution.

The next meeting was on 14 April 2014. In this meeting, Mr Sefiso Khumalo from
the first respondent tabled a proposal. This proposal was that all employees in post

levels 10 to 20 be paid an increment of R5 200.00 and that all employees in post



[17]

levels 9 to 5 be paid an increment of R2 600.00. The applicant’s answer to this was
once again, principally, that this was nothing more than a salary negotiation and that
this cannot be done at the current bargaining level. The applicant also stated that
the formal job evaluation process should be followed. Mr Khumalo answered that
the increments was the problem caused by the employer (the applicant) who moved
certain employees and not others. As recorded in the minute itself, the parties then

‘agreed to disagree’.

On 22 April 2014, the first respondent then referred a disp bargaining

council. In this referral, the first respondent ticked the block macke tual interest’,

under the section relating to the nature of the disp rral and recorded
that the dispute arose on 14 April 2014. The bkief des€ki the referral of the

respondent then issued a ce @ of failure to settle, recording therein that the
issue in dispute concern utual interest, the dispute remained
unresolved and that e acti e first respondent and its members was

competent.

review of the certificate. When this undertaking was not forthcoming from the first

respondent, this application then ensued and the rule nisi referred to above was

obtained.



The issue for determination

[19] The applicant seeks a final interdict in the form of the confirmation of the interim
order referred to above. This means that the relief now sought is final relief and
therefore the applicant must satisfy three essential requirements which must all be

shown to exist in order to get such relief, being: (a) a clear right; an injury

actually committed or reasonably apprehended; and (c) the abseficeaf any other

satisfactory remedy.?

[20] The central question in the current matter is whether the propgsedstrike by the first

respondent and its members would be protected or rotected. If the strike is
found to be unprotected, then it would follo nt would have no

alternative remedy other than the granti

hen the applicant will fail to show the

order would have to be discharged.

[21] of the facts in this matter are fortunately common cause.

2 Setlogelo v Setlogelo 1914 AD 221 at 227; V and A Waterfront Properties (Pty) Ltd and Another v Helicopter
and Marine Services (Pty) Ltd and Others 2006 (1) SA 252 (SCA) at para 20; Royalserve Cleaning (Pty) Ltd v
Democratic Union of Security Workers and Others (2012) 33 ILJ 448 (LC) at para 2.

31984 (3) SA 623 (A) at 634E-635C; See also Jooste v Staatspresident en Andere 1988 (4) SA 224 (A) at
259C — 263D; National Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA) at paras 26 — 27,
Molapo Technology (Pty) Ltd v Schreuder and Others (2002) 23 ILJ 2031 (LAC) at para 38; Geyser v MEC for
Transport, Kwazulu-Natal (2001) 22 ILJ 440 (LC) at para 32; Denel Informatics Staff Association and Another
v Denel Informatics (Pty) Ltd (1999) 20 ILJ 137 (LC) at para 26.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'884224'%5d&xhitlist_md=target-id=0-0-0-11583
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'092277'%5d&xhitlist_md=target-id=0-0-0-3129

[22] A proposed strike can be held to be unprotected for a number of different reasons,
as set out in section 65 of the LRA.# Ms Allen, who represented the first respondent,
submitted that the applicant bore the onus to make out a case as to which grounds
it relied upon to declare the proposed strike to be unprotected in its founding
affidavit. Ms Allen is undoubtedly correct in making this submission. | had the
opportunity to recently deal with this in the same context of decidi make an
interim order a final order in Jonsson Workwear (Pty) Ltd v WilliamSon Another®

and said:

‘In Betlane v Shelly Court CC the court said: “It is trite thatgone and or fall
by one's notice of motion and the averments mad

case cannot be made out in the replying affida

[23] The above then being the situ he applicant squarely based its case on one

ground only. The applic t the issue in dispute relates to an

collective bargai ke place at national level in the bargaining council.
As a resul C gito the applicant, the first respondent and its members
were no bargain with the applicant at workplace level on this, which is
any strike action pursuant to this would be unprotected. All of

e applicable statutory provision relied on by the applicant would

in dispute concerned an unfair labour practice or any other form of rights

dispute. As | said in United Transport and Allied Trade Union/SA Railways and

4 These reasons are that a collective agreement prohibits strike action, there is an agreement that dispute be
referred to arbitration, the dispute is susceptible to being resolved through adjudication or arbitration, the
employees are engaged in a maintenance or essential service, or the parties are bound by a collective
agreement, arbitration award or wage determination that regulates the issue in dispute — See Section 65(1)
and (3).
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Harbours Union and Others v Autopax Passenger Services (SOC) Ltd and

Another®:

‘.... there are two reasons why the applicants' case in respect of the application of s
65(3)(a) of the LRA as put forward by Mr Redding cannot be sustained. The first and

most immediate reason is that no such case was made out in the founding affidavit.

[24]

which | shall deal wit

The certificate of failureto

[25]

osed on the simple basis that for the purposes of this application and
deciding whether the proposed strike is protected or unprotected, the certificate of

failure to settle actually has no significance. The Court in Swissport (SA) (Pty) Ltd v

5(2014) 351LJ 712 (LC) at para 20.
6(2014) 35 1LJ 1425 (LC) at para 30.
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SA Transport and Allied Workers Union and Others’ said:

‘The requirements for protected strike action under the Labour Relations Act are
well-known.... The trade union must refer the issue in dispute to the CCMA or
relevant bargaining council; the CCMA must issue a certificate that the matter could

not be resolved at conciliation, or a period of 30 days (or a longer iod agreed

between the parties) must elapse....” (emphasis added)

This simply means that the right to strike accrues (provided@ ice of
strike action is also given as contemplated by Section 64 the“expiry of a
period of 30 days from when the dispute was referre@ MA or bargaining

council and such dispute still remains unresolve@ 1 ot matter whether

[26] Inany event, regard must be had to what'@xactly the nature of a certificate of failure

to settle is. It is certainly not isdiction Ing or any determination of the

v Silver Meadows Trading 99 (Pty) Ltd t/a

es is to record that a dispute was referred to the CCMA or bargaining
council, as the case may be, and this dispute remains unresolved. There is simply
no need to challenge the validity of this certificate by way of review as a prerequisite

to being able to challenge the protected nature of a strike. In pointis the judgmentin

7 (2011) 32 ILJ 1256 (LC) at para 13.
8 (2009) 30 ILJ 2968 (LC) at para 9.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2009v30ILJpg2968'%5d&xhitlist_md=target-id=0-0-0-35829
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Bombardier Transportation (Pty) Ltd v Mtiya NO and Others® where the Court said:

‘In other words, a certificate of outcome is no more than a document issued by a
commissioner stating that, on a particular date, a dispute referred to the CCMA for
conciliation remained unresolved. It does not confer jurisdiction on the CCMA to do

anything that the CCMA is not empowered to do, nor does it precl

commissioner issuing a certificate of outcome. Juti

does not.’

[28] Similarly and in Air Chefs (Pty) Ltd v SA#Transp llied Workers Union and
Others,!° the Court said:

of the dispute o

might conce

[29] the'context of a review of a certificate of failure to settle relating to an

interest dispute (which would ultimately proceed to strike action), the Court SA Post
ffice v Moloi NO and Others?! held:
‘The status of the certificate of outcome has received attention in a number of cases

in the Labour Court and Labour Appeal Court. Although the status of the certificate of

9(2010) 31 1LJ 2065 (LC) at para 14.

10(2013) 34 I1LJ 119 (LC) at para 15; See also_Goldfields Mining SA (Pty) Ltd (Kloof Gold Mine) v Commission
for Conciliation, Mediation and Arbitration and Others (2010) 31 ILJ 371 (LC) at para 12.

11(2012) 33 ILJ 715 (LC) at para 37.
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outcome was dealt with in the context of unfair dismissal cases, in my view the same
principle applies in cases involving disputes of mutual interest. In this respect, | align

myself with Van Niekerk J, in Bombardier Transportation....’

[30] And in Gillet Exhaust Technology (Pty) Ltd t/a Tennaco v National Union of

Metalworkers of SA on behalf of Members and Another,!? it was said;

certificate of non-resolution of the dispute is
whether the certificate of non-resolution is valigse

This is so because in terms of s 6
protected strike even if there is naj certificat on-resolution of the dispute
provided that a period of 30 days fr he date of the referral of the dispute to
conciliation has lapsed a other requirements of s 64 of the Act have been
complied with.’

Respectfully, it cannot b arer than that, which confirms what | have said above.

[31] or the reasons recorded above, there is simply need to
yissue concerning the applicant’s application to review and

ite of failure to settle issued by the third respondent. Such an

Ived, unnecessary and falls to be dismissed. That, however, does not mean
that the applicant cannot challenge the protected nature of the proposed strike. This
the applicant can still do without any reference to the certificate of failure to settle,
based on the ground as | have set out above and which ground I shall now proceed

to consider.



14

The nature of the issue in dispute

[32] The first issue to consider in determining whether the proposed strike by the first

respondent and its members would be protected or unprotected is whether the issue

in dispute is a matter concerning wages and salaries of the employees. The Courtin

ings (Pty) Ltd v Professional
260 (LAC)). In conducting

[33] In deciding what(
@ ti of Johannesburg Metropolitan Municipality v SA Municipal

@ Dthers?!® held:

el in dispute in relation to a strike (in these proceedings, the demands made

dispute, th
Workers U

b union) is to be ascertained from the relevant facts. These include the referral

rm, any relevant correspondence, the negotiations between the parties and the

affidavits filed in this court’.

12(2010) 31 ILJ 2552 (LAC) at para 17.

13 (2014) 35 1LJ 983 (LAC) at para 47; see also Unitrans Supply Chain Solutions (Pty) Ltd v SA Transport
and Allied Workers Union and Others (2014) 35 ILJ 265 (LC) at para 9.

14 (2000) 21 ILJ 924 (LAC) at para 16.

15 (2009) 30 ILJ 2064 (LC) 2069G-H.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y1997v18ILJpg671'%5d&xhitlist_md=target-id=0-0-0-13037
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y1998v19ILJpg260'%5d&xhitlist_md=target-id=0-0-0-15033
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2000v21ILJpg924'%5d&xhitlist_md=target-id=0-0-0-15019

[34]

15

Similarly and in SATAWU v Coin Reaction?®, the Court held that the real or true
dispute should be determined with reference to all the relevant facts ‘including the
referral form to conciliation, the correspondence immediately before and after
conciliation, the negotiations and discussions which took place at the conciliation

and the content of the advisory award and affidavits filed with this court'. In my view,

this exercise would, in casu, and because there is yet no strike
proper consideration of the meeting minutes referred to above, t ding and

answering affidavit and the dispute referral by the first resp to the

Applying the above principles, the picture that then emiergests th real or true

issue in dispute is clearly a matter concerning wages andisalaries of the employees.

| say this for the following reasons:

34.1 The dispute arose when the grades of so Ivers were changed. They
were moved from one grade to another. Thg latter grade had a higher salary

iin the drivers’ salaries. Importantly, this grade

Bsult of arbitration proceedings in the

seven individual drivers, which was then

st respondent. The increase in salary was brought about by a grade

change following litigation, which was any event done in error;

34.3 The SALGA representative explained in the final meeting as to how job

evaluations are in fact done and confirmed that even this issue related to

16 (2005) 26 ILJ 1507 (LC) at 1512D.


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2005v26ILJpg1507'%5d&xhitlist_md=target-id=0-0-0-15021
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salaries and wages and was done at a central (national) level. The first
respondent’s representatives in this meeting did not dispute this but still

demanded an increase;

34.4 Itwas clear that at all times, the nub of the complaint by the first respondent’s

representatives in the meetings was the salary gap between lo nd higher

paid employees, which they demanded should be narrowedSn order to
achieve this, and at the heart of the demand, was that

given to all employees between grades 20 and 5;

34.5 there was never any demand or issue raised about empldyeés being moved

S the narrowing of

ay of an increase to all

34.6 ging that the issue was a job evaluation issue

ove of post level or job grade. It was an arbitrary amount arrived at by the
st respondent. This was actually an increase demand ‘across the board’, so
to speak, to narrow salary gaps between higher paid and lower paid

employees.

[35] The first respondent, in its answering affidavit, in effect tried to camouflage what
was really a salary and increase dispute, as being something else. The first

respondent says that the dispute is not about salaries but about the adjustment of
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post levels. The first respondent contends that the applicant unilaterally adjusted the
post levels of some employees and what it and its members are seeking is that all
the employees’ post levels be adjusted accordingly. But, as stated, this contention
of the first respondent is entirely at odds with what is the true issue in dispute. In
particular, it must be emphasised that nowhere in any of the meetings was it even
that the

demanded the post level of employees be changed. It was never

gap between salaries in the different post levels, whils ilLremain in
their existing post levels. If this is not a salary or wagegnatter [ , itis difficult

to comprehend what would be.

[36]

forward. | amin ay

show that the is¢

essence seize on what was erroneous conduct of the applicant
situation that it was confronted as a result of legal action by some

, as a basis to secure a salary increase for all employees.

[37] In any event, and as stated above, the core issue raised by the first respondent’s
representatives in the meetings always was and remained the salary gap between
posts, which they wanted narrowed by way of a general increase. This is clearly, in

my view, a ‘salaries and wages matter’, no matter how one may choose to disguise
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or describe it.

[38] Having found that the issue in dispute actually concerns the salaries of the first

respondent’'s members and a demand for an increase of such salaries, the

collective agreement must then be considered. The collective agreementis clear. It

[39]

(3) , N0 person may take partin a strike or lock-

mplation or furtherance of a strike or lock-out -

on is Ybound by - (i) any arbitration award or collective

If section 20l application, this would be a justified statutory limitation on
the g t d the proposed strike action of the first respondent and its
mem ' i$" instance would clearly be unlawful and unprotected, being
prohibited by ‘Statute.

[40] Ing with the concept of ‘regulate the issue in dispute’ as recorded in section

17 See Section 1 of the LRA, the relevant of which reads: ‘The purpose of this Act is to advance economic
development, social justice, labour peace and the democratisation of the workplace by fulfilling the primary
objects of this Act, which are-.... (c) to provide a framework within which employees and their trade unions,
employers and employers' organisations can- (i) collectively bargain to determine wages, terms and conditions
of employment and other matters of mutual interest... (d) to promote- (i) orderly collective bargaining; (ii)
collective bargaining at sectoral level....” (emphasis added).
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65(3)(a), the Court in Fidelity Guards v PTWU and Others*® said:

‘I am of the opinion that the phrase "regulates the issue in dispute" refers to a
substantive regulation of the issue or a process leading to the resolution of the issue.
Must this regulation be comprehensive? Or is it sufficient that the issue be regulated

generally by providing for instance, that the issue is settled, at least f

year of bargaining, or is assigned to a specific process or that an ji
to a particular level of bargaining or to a particular forum? | think that the Wider sense

is meant here.’

[41] The judgment in Fidelity Guards was approved of iafAir Chefs'® re the Court

said:

‘In summary, the learned judge concl

regulating agreement. In this case, the

procedure.’

A further reference is
Transport and Allieg rs Union and Another?® where it was held also with
specific reference 3)(a) that ‘the prohibition against a strike action
where thergds@ab ective agreement is not limited to substantive issue/s in

dispute the procedure laid out in the collective agreement’.?!

[42]

theJeollective agreement, as referred to above, is to prohibit any collective

bargaining in respect of salaries and wages of employees in the public sector from

1811997] 11 BLLR 1425 (LC) at 1433F-H.

19 Air Chefs (supra) at para 27.

20 (2012) 33 ILJ 2061 (LC) at para 18.

21 See also Transnet Ltd v SA Transport and Allied Workers Union and Others (2011) 32 I1LJ 2269 (LC) at para
21— 24; Unitrans Fuel and Chemical (Pty) Ltd v Transport and Allied Workers Union of SA and Another (2010)
311LJ 2854 (LAC) at para 18.
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workplace to workplace. This kind of approach is fully in line with what the Court
said in National Union of Metalworkers of SA and Others v Bader Bop (Pty) Ltd and

Another?2:

‘... the Act seeks to provide a framework whereby both employers and employees

industrial policy. Finally, the Act seeks to promote orderly collecti aining with

an emphasis on bargaining at sectoral level, employee partici

[43]

[44] he Caurts have on occasion dealt with the very issue of whether strike action is
pr ed in instances where centralised collective bargaining at sectoral level is in
place but nonetheless plant level collective bargaining in an individual employer is
pursued by a trade union. The judgment in Unitrans Fuel and Chemical (Pty) Ltd v

Transport and Allied Workers Union of SA and Another? is directly applicable in

22 (2003) 24 ILJ 305 (CC) at para 26
23 (2010) 31 ILJ 2854 (LAC) at para 18.
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casu, where the Court dealt with a collective agreement prescribing centralised

bargaining on wages and conditions of employment, and said:

‘According to the appellant the first three demands of the first respondent, described
as 'wage discrepancies'; ‘wage reduction’ and ‘coupling R500 pw' are all related to

and connected with wages and are substantive issues and as h the first

respondent is prohibited in terms of clause 50(1) and (3) read

(3)(a) (i) from calling upon its members to strike in order to se ands. |

demands relate to wages and are substantive is
them here are about wages and substantive js
argued, the first respondent is prohibited fro 1its members to embark on a

strike in respect of those issues.’

The judgment in Unitrans makes it clear thafjn the/context of prescribed centralised

[45]

ently strike, so that they can also all get these increases and adjustments.
In dealing with such very issue in the context of the metal and engineering industry
which equally has a collective agreement prescribed collective bargaining on wages
and conditions of employment at central level only, the Courtin Cape Gate (Pty) Ltd

v National Union of Metalworkers of SA and Others?* concluded as follows:

24 (2007) 28 ILJ 871 (LC) at paras 38 — 40.
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‘The objective underlying the clause is to ensure that negotiation of such matters
takes place only at the level of the bargaining council and in no other forum, such as
at plant level. It is also to preclude any strike action over such matters while they
continue to be regulated by the main agreement. The clause would make little sense
if it had the effect now contended for on behalf of NUMSA, namely that where wage

increases are determined in the main agreement, employees and their unions are

sustained.

... ifan employer such as the applican

evant to the present strike is what wage increase, if any, non-

2. That seeks to reopen a matter already regulated by the main

my view, the demand by the first respondent in the current matter for would
squarely resort within the parameters of the ratio in the Cape Gate judgment and
this ratio finds proper application in this instance. | agree with this ratio, and thus
conclude that the proposed strike by the first respondent and its members must be

rendered unprotected and thus prohibited.



[46]
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Insofar as the applicant may have engaged the first respondent in meetings on this
iIssue and undertook to investigate the complaints and consider proposals in this
regard from the first respondent, this cannot detract from the applicability of the
collective agreement and its consequences. In any event, it was recorded from the

outset by the applicant, as set out above, that the applicant entered into these

national
d Textile

discussions without prejudice to the issue that it considered this todie
bargaining issue in terms of the collective agreement. In SA Clo
Workers Union and Others v Yarntex (Pty) Ltd t/a Bertrand Sitwa

follows, which can equally be applied in this instance:

ollective bargaining or strike

sxpressly prohibits plant-level

ndeled what the applicants sought to do.’

ain, hfully agree with the above reasoning. If the first respondent and its
memibers seek those kind of enhancements to, or improvement of the salaries of
employees, be it in the form of job evaluation, post level changes or the closing
of the salary gap between high and low paid employees, this must be done at a

national level and in the bargaining council in terms of the collective agreement.

25 (2010) 31 ILJ 2986 (LC) at paras 45 — 46



[47]
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The Labour Appeal Court in South African Clothing and Textile Workers Union and
Others v Yarntex (Pty) Ltd t/a Bertrand Group?® upheld the judgment of the Labour
Court referred to above. Several extracts from the Labour Appeal Court judgment in
Yarntex is pertinent to the current matter and, especially, serves to address the

approach propagated by the first respondent in its answering affidavit. The first

respondent in effect says it is only asking for employees to be move igher post
toin the
rtin

Yarntex firstly held as follows:?’
ence of a specific provision

‘The submissions made by Mr Freund regarding,the

in the constitution prohibiting a strike, sug n arked upon by the

appellants is correct. However, | do n rther submission he made

would re the industry. The resultant effect of

ling of those plants which did not conduct their

agreements with SACTWU on the determination

of other role players, such as Bertrand.’

ey are still doing exactly the same work, against the treat of protected strike
action if the respective municipalities do not comply. All of this will take place whilst
the first respondent still enjoys the overall protection and guarantees provided by

the sector (national) collective agreement. This surely would be entirely

26 (2013) 34 ILJ 2199 (LAC).
27|d at para 57.
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incompatible with orderly and prescribed centralised bargaining at a sectoral level,

as applicable in casu.

[48] The Labour Appeal Court in Yarntex went further and said:?8

‘The constitution is premised on centralised bargaining between

SACTWU, the main purpose of which is to create and maintai rmity in the
determination of wage levels so as to ensure that all employetsi i b-sector
or section level in this industry are treated in an equitabl
employees in these sub-sectors should enjoy the sa rea
employers compete with their counterparts in a f annery

industry and to prevent job losses.

ed. In fact, the events in casu illustrate the difficulty caused by allowing

workplace bargaining, which the SALGA representative sought to explain in the
meeting. To illustrate — if the first respondent is allowed to collectively bargain at
workplace level in the applicant for a change in post level of employees in general, a

general worker in the applicant could for example be at post level 9 whilst all other

28 |d at paras 58 — 60.
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general workers in all other municipalities are at post level 12. This is precisely what
is sought to be avoided by the dispensation agreed to by all the parties in the public

sector and completely undermines consistency and parity in the sector.

[49] Inthe end, and for the reasons set out above, | conclude that the issue in dispute

[50]
necessary clear right to the

interdict it sought and th le

properly granted. Thi rt of t

order, as | will do

[51]

that'no order as to costs be made.

Order

[52] Accordingly, | make the following order:



52.1

52.2

52.3

52.4

52.5 There is no ord@s.

27

The rule nisi issued on 21 May 2014 is confirmed only to the extent as

specified in this order hereunder.

Any strike action to be embarked upon or contemplated by the first
respondent and its members in terms of the dispute referred to the second
respondent on 22 April 2014 under case number KPD041413 j€'teclared to
constitute unprotected strike action as contemplated by seétio (1) of the

Labour Relations Act.

embarking upon or commencing any _stri
contemplation of strike action in respec s

unprotected in terms of this order,

The applicant’s application to reviewsand sef aside the certificate of failure to
settle issued by the thir

pndent on 9 May 2014 is dismissed.

Snyman, AJ

Acting Judge of the Labour Court of South Africa
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