REPUBLIC OF SOUTH AFRICA

IN THE LABOUR COURT OF SOUTH AFRICA, DURBAN

JUDGMENT
N portable
Case n 79/12
In the matter between:
MAQHINGA ZUMA Applicant
and
COMMISSIONER PILLAY N.O. First Respondent
EDUCATION LABOUR RELATIONS CO IL Second Respondent
DEPARTMENT OF EDUCAT > Third Respondent

Heard: 15 Jul /
Delivered: tember 2014
Rev
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had continued to work as a principal in the interim.
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JUDGMENT

HOBDEN, A. J.

Introduction

[1]

[2]

This is an application by the Applicant to review, set asidgéand correct

an arbitration award by the First Respondent.

The First Respondent's award, which is dated 38 Dec er 2011, held

that the dismissal of the Applicant b ird Respondent was
substantively fair but procedurally unfair: e First Respondent
awarded the Applicant co sation amount of R28,000.00.

The background

[3]

[4

[5]

The Applicant oned by the Third Respondent as an Educator

in 19824

In 1998 the Applicant was appointed to a position of Deputy Principal
d ghen, in 2001, he was appointed as Principal of Thathunyawo High

School.

In 2004 the Applicant was transferred to Thubelihle High School, as

Principal. This was a promaotion.



[6] The Third Respondent, sometime thereafter, caused a financial
inspection of Thathunyawo High School to be held in order to
investigate alleged irregular practices which may have prevailed in

2003. The source of the allegations was a member of the community.

[7] The Third Respondent's inspection and attendant report was

completed on 14 June 2006.

[8] On 7 May 2008, the Applicant was issued with a neticefgf an intended

disciplinary enquiry by the Third ResponQ

[9] The disciplinary enquiry was con@ucted and, after some delay, was
concluded and the Applic ormed of the decision to dismiss on 15

April 2009.

[10] The Appli an ed to the Third Respondent but this was

unsucce
[1 The Applicant was never suspended and he worked in his position as
ipal of Thubelihle High School until 15 April 2009 when he was

informed of the decision.

Grounds of review

[12] The Applicant argues that the delays in disciplining him were

inordinate. The report was completed by 14 June 2006 but it took the



Third Respondent a few days short of two years to invoke disciplinary
action. The Labour Relations Act contemplates that matters must be
dealt with expeditiously and this length of delay is not within the time
frames imposed by the Provisions of the Employment of Educators Act
76 of 1998. The Applicant submits that the Third Respondent provides

no explanation for the delay and therefore at the time of disciplining,

the Applicant had waived its right to invoke disciplinary edings or
alternatively, the delay was such as to render any, linary Ypquiry
inherently unfair. The judgments of this Court,in v Minister of

Correctional Services and Others (200 6 1039 (E), Riekert v
CCMA (2006) 27 ILJ 1706 (LC) % nion of Mineworkers

and Another v CCMA and Oth (2008) 29 ILJ 1966 (LC) were

referred to as support f argument. The Applicant placed this
directly in issue before t Reéspondent. The First Respondent's
failure to give=e rati to the applicable legal principles is

misconduct o of the First Respondent, leading to a result that

is not re

The Applicant further attacks the manner in which the First Respondent
a ses the evidence which was properly placed before him. The
evidence simply did not show deliberate and wilful conduct by the
Applicant to misappropriate funds. At most, the evidence established a
failure to follow proper procedures. In argument, Mr Blomkamp
submitted that the First Respondent based his findings on the

erroneous fact that the Applicant was the accounting officer. Mr



Blomkamp referred to Section 21 of the South African Schools Act 84
of 1996 setting out the functions of a Principal. He pointed out that it
was only in the 2011 amendment to the South African School Act, that
there is reference to the Principal being an accounting officer. Mr
Blomkamp further pointed out two aspects of the evidence which the
First Respondent failed to address. Firstly, there was no direct
evidence as to whom the School dealt with at Cashbuild the terms
Q-.

who the signatories on the cheques were. It was\submitted that the

of the agreement between Cashbuild and the Sc

evidence properly construed does not imph Applicant.

[14] The Applicant further argued tRat there was no evidence of a
breakdown in the relatio Mr Blomkamp argued that in terms of

the delay and the fact that t pplicant continued to work, there was

at least a need lanation by the Third Respondent.
[15] The Thi ndent argued that the time frames set out in the
Em nt @f Educators Act 76 of 1998 are not mandatory and the

decisiop of the First Respondent took all factors into consideration and
cawot be faulted. Ms Rasool argued that even though the Applicant
may not have expressly been the accounting officer, he de facto was

as the Principal.



[16] It was further submitted that the Applicant blurs the ground between an
appeal and a review application and there is no basis on which the

Court can interfere with the First Respondent's finding.

The allegations of misconduct

[17] The allegations put to the Applicant by the Third Respondent were as

follows:
‘Count 1 — In that on or about the period stated el)
you failed to comply with legal obligation relal ation when
you issued cheques in favour of Cashbui the goods were
received / requisitioned. By so dpin ohtravened Section 18 (1)

(a) of the Act.

wilfully or

Second ol
th

t In that on or about the period reflected in figure 3 below you
ommitted fraud when you used Thathunyawo Secondary School

funds to purchase items indicated in the same table. By so doing you

contravened Section 17 (1) (a) of the Act.

Count 4 — In that on or about the dates indicated below (figure 4) you
failed to comply with the legal obligation relating to education by failing
to issue invoices for one or more of the following payments made. By

so doing you contravened Section 18 (1) (a) of the Act.



Count 5 — In that on or about 18/02/03 and at or near Thathunyawo
School you failed to comply with the legal obligation relating to
education by failing to issue the cash slip that justifies the refund of
R450.00 issued to MGH Mbuli through cheque no. 294. By so doing

you contravened Section 18 (1) (a) of the Act.

Count 6 — In that on or about 08/02/03 you committed fraudfwhen you

(1) (a) of the Act'.

The award

[18] The Applicant, at the co cement of the arbitration proceedings,

sought to persuade,the“girst§Respondent that the Third Respondent

had waived itSs#i discipline the Applicant due to the delay in

instructin action. In dismissing the point-in-limine, the First
Respon
(1) the point raised by the Applicant is not a jurisdictional issue in this

dispute. It goes down to the merits of whether the dismissal of the
Applicant was fair and therefore should not be addressed as a point-

in-limine’.

(i) "I do not believe that the Applicant has proved that the conduct of the

Respondent was inconsistent with its intention to discipline the



Applicant. Any delays that may have occurred cannot in itself

constitute a waiver of its right to discipline the Applicant.”

(iii) ‘The Applicant is, however, not precluded from raising any argument

related to the fairness of the dismissal at the arbitration hearing’.

[19] On the first allegation the First Respondent finds that the c es were
issued to Cashbuild by the Applicant. These were bulk ‘dep@sits and

payment was therefore made before the good ived. The

issuing, chggues before
irst Respondent
g from Cashbuild on 17
July 2003 and 26 July 2003 which ‘@amounted to fruitless and wasteful

nt finds that the Third Respondent

ed which were not relevant or appropriate for the School and
which could not subsequently be found there by the investigator. The
First Respondent finds that the Third Respondent ‘succeeded in
presenting prima facie evidence of fraud or misappropriation’, that the
Applicant's explanation was insufficient and that the Applicant
committed fraud. The fourth allegation was incorrectly worded; the

actual allegation was that payments were made without supporting



invoices. The First Respondent finds that payments were made to, inter
alia, the Applicant himself and there were no supporting documents to
justify the payments and that a "conclusion of misappropriation cannot
be escaped.” There was no finding made in regard to Count 5 and the
First Respondent was not satisfied that there was sufficient evidence to

justify a finding of guilty on Count 6.

Analysis

[20] The Applicant's obligations, responsibilitie
functions with regard to the School's finaneg e thge foundation on
which all the allegations rest. Fro t is apparent that the

First Respondent accepts that th& Applicant was responsible for the

School fund, managed a trolled the School fund and could make

payments from the, Schqol . He approaches the Applicant as

Principal as thewugh is accounting officer as contemplated in

Section 36 of

[21] Fro record and evidence, it appears that the source of these
oblig s, responsibilities, duties, and practical functions is the
cant's contract of employment, the Employment of Educators Act

76 of 1998 (“the Employment of Education Act”) and the South African
Schools Act 84 of 1996 (“the Schools Act”). The Third Respondent also

gave evidence on the Public Finance Management Act 1 of 1999 (“the

PFMA”) and a Departmental instruction or directive.
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[22] Thathunyawo High School received Section 21 status in terms of the
Schools Act. A reading of this provision reveals that it is the School
Governing Body who applies to the Head of Department to be allocated

certain functions. Section 21 states:

() Subject to this Act, a governing body may apply to the Head of
Department in writing to be allocated any offthe following

functions:

(@) To maintain and improve th rty, and
buildings and grounds upied \by”" the schooal,
including school hosté

(b) to determine the extra- urriculum of the school

and the choice ubject options in terms of provincial

currj licy;

puscha textbooks, educational materials or

(©) 0
eqUiipment for the school;
ay for services to the school;
(d A) to provide an adult basic education and training
v class or centre subject to any applicable law; or
(e)

[Para. (dA) inserted by s. 10 (b) of Act 48 of 1999.]
other functions consistent with this Act and any
applicable provincial law.
(2) The Head of Department may refuse an application
contemplated in subsection (1) only if the governing body
concerned does not have the capacity to perform such function

effectively.



(3)

(4)

(5)

(6)
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The Head of Department may approve such application
unconditionally or subject to conditions.

The decision of the Head of Department on such application
must be conveyed in writing to the governing body concerned,
giving reasons.

Any person aggrieved by a decision of the Head of Department
in terms of this section may appeal to the Me r of the
Executive Council.

The Member of the Executive Council notice’in the
Provincial Gazette, determine that some er bodies may
exercise one or more functionS Witho aking an application

contemplated in subsecti

that the governing bodies

acity to perform such functions

(b) re is ayredsonable and equitable basis for doing so’.

In Secti 0 e Act, it is the Governing Body that is required

to tablis chool fund and administer it in accordance with
directigns 1SSued by the Head of Department. It reads:

‘(1) The governing body of a public school must establish a school

(2)

fund and administer it in accordance with direction issued by
the Head of Department.

Subject to subsection (3), all money received by a public
school including school fees and voluntary contributions must

be paid into the school fund.



[23]

[24]
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3) The governing body of a public school must open and maintain
one banking account, but a governing body of a public school
may, with the approval of the Member of the Executive
Council, invest surplus money in another account.

[Sub-s. (3) substituted by s. 6 (a) of Act 57 of 2011.]

The functions and responsibilities of Principals of public sgheol(s) are
set out in Section 16A of the Schools Act 84 of 1996. At the t of the

alleged misconduct in 2003, the Section 16A li the "duties

as:

‘(f) inform the governing body about g

In 2007, Section 16A (3) was inse and then required the Principal
to assist the Governin in the performance of its functions. It
reads:

ssist the governing body in the performance

and responsibilities, but such assistance or

) may not be in conflict with —

instructions of the Head of Department;

(b) legislation or policy;

(c) an obligation that he or she has towards the Head of
Department, the Member of the Executive Council or
the Minister; or

(d) a provision of the Employment of Educators Act 1998

(Act 76 of 1998), and the Personnel Administration

Measures determined in terms thereof.

[S. 16A inserted by s. 8 of Act 31 of 2007.]
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[25] In an amendment in 2011, the following clauses were further included

into the Section 16A (3) functions and responsibilities:

'(h)

(k)

assist the governing body with the management of the school’s

funds, which assistance must include-:

0] the provision of information relating to conditions

school contemplated |
(i) the giving of advic governing body on the
financial implications decisions relating to the
finan ters of the school;

[Para. (h) added . 9 of Act No. 15 of 2011.]

reas@nable steps to prevent any financial

stration or mismanagement by any staff member or
governing body of the school,

a. (i) added by s. 9 of Act No. 15 of 2011.]
be a member of a finance committee or delegation of the
governing body in order to manage any matter that has
financial implications for the school; and
[Para. (j) added by s. 9 of Act No. 15 of 2011.]
report any maladministration or mismanagement of financial
matters to the governing body of the school and to the Head of
Department.

[Para. (k) added by s. 9 of Act No. 15 of 2011.]



[26]

[27]
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During the arbitration there was evidence and argument over the
PFMA, not only the Applicant's knowledge thereof and training but also
what obligations extended to the Applicant as Principal. The PFMA in

Section 3 sets out the institutions to which the Act applies and states:

(1) This Act, to the extent indicated in the Act, appli -
(@) departments;
(b) public entities listed in Schedu or
(©) constitutional institutions; an
(d) Parliament and the I atures, subject to
subsection (2)

[Para. (d) substittited by 8. 2 (a) of Act 29 of 1999.]"

Section 36 of the PEMA deéals With Accounting Officers and states:

artment and every constitutional institution must

> an accounting officer.

Subject to subsection (3) —
(@) the head of a department must be the accounting

officer for the department; and’

The Third Respondent adduced evidence of School Fund
Departmental instructions as a further source of obligation on the
Applicant. The evidence is not clear from the record, the document did

not form part of the record and the First Respondent does not place



[28]
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significance on this. It would, however, seem to be the directions in
accordance with Section 37 of the Schools Act. This would be

directions to the School Governing Body.

The Third Respondent further sought to lay significance on the
certification in terms of Section 38 (i) (j) (k) of the PFMA which was
signed by the Applicant in 2004. On a reading of this ent, it is
apparent that it is required by the Third Resp 'S accownting

officer prior to any transfer of funds to the SchooNandWit needs to be

signed by the Chair of the Governing the Principal. The
following appear from the certificatigmits

d school and governing body have

implemented, e efficient and transparent financial

manag nt and internal control systems;

ii) governing body has established a school fund that
piRiStered in accordance with directions issued by the
d of Department;
all monies received including school fees and voluntary
contributions are paid into the school fund and that such
monies are deposited into a banking account opened and
maintained for this purpose;
iv)
v)
Vi)

vii)
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viii)  the school governing body will keep record of funds received
and expended by the school and of its assets, liabilities and
financial transactions and;

iX)

[29] The First Respondent's point of departure, when dealing with the

allegations, is that the Principal was responsible for the ol fund,
managed and controlled it. This is incorrect. It has n identral, basis,
it ignores material facts, it is a mis-direction in titis a
failure to appreciate that the Third Responde us to prove

such obligations and it leads to conclusi gs that cannot be

said to be reasonable. It emanates from afailefe to properly consider

the Section 21 status and natur orkings of the school fund,

the responsibilities that the Principal has to the
Department and ool ‘Governing Body, the decision making
regarding expg

spent 4@

no cern ’elf with the relationship between the Principal and the

@yand then the practicalities of how the money is

pEturn to later). The First Respondent further did

School Governing Body and the finance committee of the School

overning Body and vis-a-vis the School fund. There was evidence of
a Mnyathi who was the school appointed auditor. The First Respondent
found this only to be significant in that the Applicant did not call him as
a witness. The First Respondent further found it significant that the
Applicant did not call any School Governing Body members. There

was, however, neither evidence of a complaint by the School



[30]

[31]
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Governing Body nor the auditor and the First Respondent did not find

this of significance.

The difficulties are then compounded; it would seem at least in part, by
the fact that the Third Respondent was unable to produce the original
cheques on which all the transactions in the allegations are based. The
First Respondent focuses his attention on whether the ents from
the school fund could be proved. He reasonably des that the

stops there.

cheque. There is simply no evide ) signed the cheques
and who made payments from théyschool fund. There is no evidential

basis to conclude that it Applicant. It does not appear from the

record and was not, deak with, by the Third Respondent in evidence.

The Third Respeagdent's evideénce only went as far as that the Applicant
would advise chool Governing Body. Without this evidential
foundati legations simply cannot stand. The First Respondent

sim kesjassumptions absent any rational evidential link.

, turning to the individual allegations. On the first allegation, whilst
the original cheques were not produced, there is no dispute that
deposits were made to Cashbuild. These were referred to as bulk
deposits. This was reflected in Cashbuild's books as a credit amount
and when the School subsequently made purchases, the amount of the

purchase was debited against the credit amount. The First Respondent



18

finds that the Applicant is guilty of issuing cheques in favour of
Cashbuild before the goods were received / requisitioned and this is a
contravention of Section 18 (1) (a) of the Act. Notwithstanding there
being no evidential basis to conclude that the Applicant issued the
cheques, there was no evidence that the School Governing Body or the
auditors complained or that the School was not ultimately invoiced for
goods it received. There was no clear evidence at oint the
School was debited, that is, when they actually pai the goaes. In
fact, the First Respondent refers in the award to“a diminishing credit
balance after each invoice. There was ne=ewi

e asjto exactly what

bulk deposit.

provision of the PFMA was breach
[32] The second allegation i the fact that multiple deliveries were

made from Cashbuild on‘the e day. The First Respondent finds the

Applicant guilty==g manggement. The total of the charges for

% in the order of R620.00.The conclusion that the

multiple delive

Applica manage the practical process of ordering and
deli canyiot be said to be rationally connected to the evidence.
[33] | spect of the third allegation, if the evidence of Ngubane is

accepted, the Third Respondent is able to prove that purchases were
made from Cashbuild out of the School fund and such purchases
Ngubane could not find at the School. The First Respondent not only
misdirects himself by shifting the onus in that he indicates that "the

Respondent succeeded in presenting prima facie evidence of fraud or
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misappropriation and the onus therefore shifts to the Applicant to prove
that his conduct did not amount to misappropriation or fraud", he
misdirects himself in that the allegation was of fraud. This was the
allegation put to the Applicant. The basic elements of fraud were not
present or proved. Who made what representation to whom? There
was further no evidential basis to infer that the Applicant
misappropriated the purchases. There was simply no eydegce to this

effect. The finding was not rationally linked to the e e an not

therefore be said to be reasonable. The Applic wise cannot

reasonably be found to be guilty of "frau ' ropfiation”.

[34] The fourth allegation relates to thegApplicapt not being able to produce

invoices for payments m e First Respondent finds the Applicant

guilty of this misconduc oes further and finds that under such

circumstances, an e absence of an explanation, misappropriation
IS a necessar e. The First Respondent misdirects himself as
firstly, 't t the allegation and secondly, there is no evidential
bas hiCH he reasonably can draw this conclusion. There simply

was nojevidence of misappropriation by the Applicant.

[35] Once the First Respondent determined the Applicant to be guilty of the
alleged misconduct, he found that dismissal was appropriate. The First
Respondent does not deal with the Applicant's length of service, clean
disciplinary record or the delay in disciplining the Applicant, save for

listing length of service and clean disciplinary record as a factor in
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determining the amount of compensation for the procedural unfairness.
Assuming the ruling that the First Respondent made on waiver in
determining the point-in-limine is a ruling that a reasonable
Commissioner can make, the First Respondent was still required to
consider the delay as a factor in his assessment of the impact any

misconduct had on the employment relationship. It looms large. The

Applicant has 30 years service and a clean disciplinary rd. There
was a very significant delay by the Third Respo

him. In the interim, the Applicant is promoted and c@ntinues to work for

a long period, up until 2009. The Third
meaningful reason for the delay an % oper evidence before
the First Respondent as to the breakdown in the relationship. The First

Respondent misconduc self In relation to his duty as

entjcan provide no

Commissioner in not déalin ith"this issue. A reasonable decision

maker without .giwi onsideration to the delay cannot reasonably
come to a o‘at the dismissal was fair. The first Respondent
simply deal with the issue. The delay was lengthy and

ined. YThe Labour Relations Act places an emphasis on
ilgus disciplinary action. Whilst it is correct that in terms of the

oyment of Educators Act there was no stipulated time frame for
bringing disciplinary action, the time period between the alleged
misconduct, the investigation thereof, the disciplinary enquiry and the
decision to dismiss was so far beyond any other comparative time

frame set in the Employment of Educators Act and the Public Service

Collective Agreements. The First Respondent did not give regard to the
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legal principles set out in Van Eyk v Minister of Correctional Services
and Others (2005) 26 ILJ 1039 (E), Riekert v CCMA (2006) 27 ILJ
1706 (LC) and National Union of Mineworkers and Another v CCMA
and Others (2008) 29 ILJ 1966 (LC). He did not determine whether it
was fair to continue with disciplinary action after so long and never

considered the fact that the facts did not point to a breakdown in the

relationship.
[36] On an assessment of the record and of the ew e during the
arbitration, | am satisfied that the Thirg did not prove

misconduct of a nature sufficient Applicant's dismissal,

particularly in the circumstances where no\evidence was led as to the
breakdown in the relatio nd the Tacts actually seem to indicate

the contrary.

[37] | am of the viéw e award is reviewable for the reasons set out

above. te to the determination of the substantive fairness of

the accept that from the record, Thathunyawo School's
financas, were not in perfect order and that the Applicant would have
S responsibility as Principal and as set out in the legislation. It was
referred to in argument as mismanagement. This may be so, but | am

satisfied that the misconduct as alleged, was not proved. On this basis

the dismissal is unfair.

[38] The order | therefore make is:
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1. The application is granted with costs.

2. The arbitration award is reviewed and the award is substituted

with an award that reads:

2.1 The dismissal of the Applicant was substantively and
procedurally unfair.

2.2 The Third Respondent is to re-instate plicantjie the

position he held as at the date of his dism

Hobden AJ

Actingdudge of the Labour Court of South Africa

Q
¥
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