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Introduction

[1] This is an application in terms of s 145 of the ab Relations Act! to review
and set aside an enforcement arbitrati
31 January 2013 issued by t

award)(“the arbitration award’) dated

dent under the auspices of the

rd the second respondent had ordered

[2] Thé first respondent is a bargaining council established under the LRA for the
road freight and logistics industry. It is, as such responsible for the
enforcement of compliance with its own collective agreements. The first
respondent’s collective agreements are obviously binding on the parties
thereto. However, in terms of s 32 of the LRA the first respondent’s collective

agreements can be extended to non-parties who are operating within the

166 of 1995 (“LRA”)



registered scope of the first respondent. It is not disputed that the first
respondent’s collective agreement has been duly extended to non-parties who
are operating within its registered scope? which includes “the hiring out by
temporary employment services of employees for activities or operations

which ordinarily fall within the transportation or storage of goods”.3

[3] The applicant is a Close Corporation which conducts business temporary

t the applicant is

operating within the scope of the first responde i"is bound by the

[4] The third to eight responde drivers of heavy duty vehicles who are or
were employed by the applieant'

these respondents ua Transport they were driving vehicles transporting

goods and prog h emicals; cooking oil; crude oil; sand; quarry

ations throughout South Africa.*

Y a claim by the third to eight respondents emanating from the
applicant’s failure to pay certain monies and levies prescribed by the
collective agreement the first respondent issued a compliance order against
the applicant in terms of s 33A (3) of the LRA.> The compliance order which

was apparently served on the applicant on 31 May 2012 required the

2 See paragraph 7(c) of the first respondent’s answering affidavit — Pleadings page 37.

3 See the definition of “Road Freight and Logistics Industry” in the certificate of registration dated 29
September 2010 — Pleadings page 59.

4 See third to eight respondents’ answering affidavit paras 18.6 and 19.3 — Pleadings pages 71 and
72.

5 See Compliance Order — Record pages 8 to 9.



applicant to pay at the time a sum of R86 985.99 to the first respondent within
14 days from the receipt thereof. It also provided the applicant with an
opportunity to object by submitting representations within 14 days. It is
common cause that the applicant did not file any objection and neither did it

comply with the compliance order.

[6] The first respondent referred the applicant’'s non-compli with the
compliance order to arbitration which was subsequentl for 29
November 2012. The notice of arbitration was serve applicant via

telefax on 9 November 2012.

[7] On 16 November 2012 the applicant w, e espondent requesting a

postponement of arbitration on the the applicant was “extremely
ly, on 20 November 2012 the

plicant in writing that its request for

busy” with its December shutdown. Uns

first respondent notified

postponement had been d

[8] i aok place as scheduled on 29 November 2012. The
ed by its Human Resources Manager Mr Poobalan

”)" who is also a deponent to the applicant’s founding

designated agent Ms. S. Sabela. What actually took place at the arbitration

aring is in dispute and will be dealt with more fully below.

[9] The second respondent issued the arbitration award on 31 January 2013.
There is no indication that the arbitration award was duly served on the

applicant.

6 Pleadings pages 42-43
7 Govender signed the attendance register as “V. Govender” — Record page 20.



[10] On 27 June 2013 the first respondent served on the applicant an application
to make the arbitration award an order of this Court in terms of s 158 (1) (c) of
the LRA. The arbitration award was apparently attached to the s 158 (1) (c)

application papers.

[11] On 23 July 2013 the applicant brought an application beforé, theCCMA to

rescind the arbitration award. It is not clear why the resci
brought before the CCMA whereas the arbitration rd v

second respondent under the auspices of the firsi4gspon

[12] On 19 August 2013 the applicant w

courte dvised in writing by the

first respondent’s attorneys that the ission application was an incorrect
process to challenge the arbi . The applicant wisely accepted the
it delivered this review application.
The founding affidayig, i the review application was apparently
signed before thg-ee ionef of oaths on 22 August 20132 and the notice

of motion is dated ptember 2013.

The condo

[1 From t equence of events outlined above, in particular paragraphs [9] to

, iis clear that the review application was filed out of time by about five
weeks from the date the applicant became aware of same i.e. 27 June 2013
which is the date on which the s 158 (1) (c) application was served on the

applicant.

8 Pleadings page 22



[14] The length of the period of delay (five weeks) is not insignificant but it is also
not excessively long having regard to the circumstances of this case. The
Court finds the applicant’s explanation for the delay to be reasonable and
acceptable. There is nothing to gainsay the applicant’s allegation that the
arbitration award was not served on it as it was supposed to be. It first
became aware of the arbitration award when it received the s 158 (1) (c)
application. The applicant’s knee-jerk reaction, less than a month thereafter,
was to apply for the rescission of the arbitration award

espite the
at the

defectiveness of that rescission application, it is an indicatio
applicant took steps within a reasonable period to cha ‘@ the arbitration
respondent’s
attorneys that its rescission application was ill-a dmed to fail, it
candidly accepted the advice and broughtf? lication within a

reasonable period of time after receiving.the

[15]
because delay is not excessively long and the applicant has
provided a able and acceptable explanation for the delay.

[16] ere the condonation for the late filing of the review application will be

gramted. | now turn to deal with the merits and demerits of the review

application.

The review application

[17] In the applicant’s founding affidavit Govender confirms that he attended the
arbitration hearing on 29 November 2012 on behalf of the applicant. He

further states that he informed the second respondent that he was applying



for postponement because the applicant had a similar matter pending at a
bargaining council in Johannesburg. The Johannesburg matter involving one
employee had been set down for 13 December 2012° and the applicant had
already instructed a labour law specialist to represent it. Govender reasoned
that a ruling in the Johannesburg matter would have enabled the applicant to

properly assess its options regarding the Durban matter.

[18] Govender further states that:

“[The second respondent] thanked me and advised us ck with a

decision. | accordingly believed that he had agreed j rand | left the

further on that day.”10

In so far as the ground of review is cogicerned
that:

‘I submit that the S espondent has clearly committed a gross

irregularity in proc earing and making a decision in my

absence, withougdwvarnin e e would do so0.”! (My emphasis)

[19] Both Ms epresented the first respondent at the arbitration
hearing, second respondent deny that Govender applied for
post men behalf of the applicant on 29 November 2012.1? Indeed

there othiAg recorded in the arbitration award which suggests that there

was plication for postponement and the ruling thereon. The applicant
t placed before this Court a transcript of the arbitration proceedings

which could have shared more light on this issue.

® The date ‘13 December 2013’ at paragraph 16 of the founding affidavit (Pleadings page 9) is an
obvious typographical error.

10 Paragraph 17 of the founding affidavit — Pleadings page 9.

11 Paragraph 25 of the founding affidavit — Pleadings page 12.

12 See first respondent’s answering affidavit, paragraph 6, in particular 6(e) - Pleadings page 35, and
the verifying affidavits of the second respondent and Ms Sabela - Pleadings pages 62 to 65.



Evaluation

[20] Ms. Allen, who appeared on behalf of the applicant, readily admitted that there
is a clear irreconcilable dispute of facts on the papers.t® It follows that the

application of the well-known Plascon-Evans rule'# is against the applicant.

[21] Even if Govender’s version were to be accepted as more pr

basis that the arbitration award makes reference to the fir ondent’s
submissions only, this Court is of the view that the appli s only

blame for the continuation of the arbitration hearing i a

[22]

had been granted. More so, because the
applicant’s first timeous tponement application had already
been rejected by thedi . The second application was on more

shaky grounds t t application, both procedurally and substantively.

[23] According

bac a degision about the postponement application. It is probable that
the seé@nd réspondent could have stood the matter down in order to consider
he postponement application. At the very least Govender had to ascertain the
f the postponement application before he decided to up and leave. His
failure to do so was at the applicant’s peril and there is no irregularity

committed by the second respondent in this regard.

13 Paragraphs 4-6 of the applicant’s heads of argument.
14 Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A) at 634 E — 635 C
and National Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA) at para [26]


http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'843623'%5d&xhitlist_md=target-id=0-0-0-1573
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'092277'%5d&xhitlist_md=target-id=0-0-0-2275

[24] In Steelcor (Pty) Ltd v Mokwena NO and others'®> Snyman AJ had the

following to say about the practical application of the review test:

‘211 In my view, and with the view to encapsulate a practical application of the
review test in line with the principles set out above, the first step in a review
enquiry is to consider or determine if an irregularity indeed exists where it

comes to the arbitration award or the arbitration proceedin

Once an irregularity is identified, the materiality i ularity then

becomes relevant and must be considered.

If the review court in conductin enquiry should find that no

irregularity exists in the firstilinstance, matter is at an end, no further

determinations need to be ma nd thejreview must fail.”

[25] On the basis of th ve eWValuation this review application ought to be

its of argument the applicant raised two issues

al grounds of review i.e.:

25.2 hether there was sufficient evidence before the Second Respondent
pon which he could rationally have concluded that the Applicant was
obliged to comply with the compliance orders which had been the

subject matter of the arbitration.”

[26] Ms. Allen submitted that the first respondent did not have jurisdiction to

arbitrate the dispute because the applicant is not bound by the first

15 (JR 812/2012) [2014] ZALCJIHB 1 (17 January 2014)



[27]

[28]

[29]

10

respondent’s collective agreement. In the alternative, she submitted that no
reasonable decision maker could have arrived at the decision arrived at by the
second respondent on the evidence before him. | do not agree with both

contentions.

The applicant’s first insurmountable hurdle is that these additional grounds of

second respondent proceeded with the arbitration

decision in its absence without warning the applicant th

in its founding affidavit.
amics v Mudau NO &

view application is bound by the grounds of

apers. He cannot in oral argument argue on the basis

xcept if such ground can be said to be apparent from

r d in the founding affidavit but seeks to argue the case on the basis of

are nowhere to be found in the review application. The grounds it

In any event, in terms of s 33A of the LRA, in particular s 33A (4) (a) thereof,

the first respondent does have jurisdiction to arbitrate any unresolved dispute

16 (2009) 30 ILJ 269 (LAC) at para 30

17 See also Northam Platinum Ltd v FGanyago NO & Others (2010) 31 ILJ 713 (LC) at paras. [27] to
[29];Tao Ying Metal Industry (Pty) Ltd v Pooe NO & Others (2007) 28 ILJ 1949 (SCA) at par. [98] and
Footwear Trading CC v Mdlalose (2005) 26 ILJ 443 (LAC) at par. [10].
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concerning compliance with any provision of its collective agreement. In this
case the first respondent had issued a compliance order against the applicant
alleging that it had “not complied with the indicated clauses of Council’s
Collective Agreement”.*® The statement of contraventions refers to the main
collective agreement and that it has been extended to non-parties by various
published government notices.® If the applicant was of the view that it was
not bound by the first respondent’s collective agreement it was entitled to

lodge an objection within 14 days of the receipt of the compliang@order. Such

objection could have triggered a demarcation dispute envisage
In its wisdom the applicant did not lodge an objectio

demarcation dispute to the CCMA.

[30] Before the second respondent there [© suggest that the first

respondent did not have jurisdicti = the dispute about the

applicant’'s non-compliance with the comliancg order. It is axiomatic that the

contrary and t

compliance ordé

not, at t @

isstie that remains for determination is whether s 62 (3), read with s

[3
the LRA finds application in this case, as submitted by Ms. Allen

dufig the hearing of this matter. It is important to reproduce s 62 (3) in full:

“(3) In any proceedings in terms of this Act before the Labour Court, if a question
contemplated in subsection (1) (a) or (b) is raised, the Labour Court must
adjourn those proceedings and refer the question to the Commission for

determination if the Court is satisfied that —

18 Record page 8
19 Record page 13



[32]

[33]

12

€) the question raised-

0] has not previously been determined by arbitration in terms of

this section; and

(i) is not the subject of an agreement in terms of subsection (2);
and
(b) the determination of the question raised is necessary for the purpose

of the proceedings.”

subsection (2) [requirement (a)], and that the de inati the question
ement (b)].

| am satisfied that the phrase ‘in any pr: dipgs in terms of this Act’ is wide

(1) (a) or (b) be properly raised for the
jngs when it was not raised before the second

iation. In Building Industry Bargaining Council (East

a Dev’s Construction Trust & another?° the following was

enjoined by s 62 (3) when a demarcation is raised to adjourn these proceedings
nd refer the matter to the CCMA for determination. However, | agree with applicants
this means properly and genuinely raised. For it to have been properly raised the

basis for the defence should have been laid at the outset...”

Nevertheless, due to the view | take regarding the second requirement it is not

necessary for me to decide whether this first requirement has been met.

20 (2000) 21 ILJ 2253 (LC) at para 33



[34]

[35]

13

Requirement (b) requires that the determination of the question contemplated
in subsection (1) (a) or (b) must be necessary for the purpose of the
proceedings. This is a review application based on a narrow ground of review
as set out above. In order to determine the reviewability of the arbitration
award this Court does not have to decide whether the applicant is bound by
the first respondent’s collective agreement. The issue before this Court is

whether the second respondent committed an irregularity by proceeding with

the arbitration hearing and made a decision in the absence offthe applicant

For the sake of completeness | mentign that a earing of this matter Mr

Mbatha, who appeared on behalf of the€ythird o eight respondents, referred

this Court to the judgment Qi
NO & others?! wherein Zondo

CAC in Johannesburg City Park v Mphahlani
¥then was, held that s 62 (3A) did not

find application in th se and, therefore, the arbitrator was not compelled to
adjourn the arbi ingythe determination of the demarcation dispute
before the CC ly Ms Allen correctly pointed out that that LAC

y the SCA in Johannesburg City Park v Mphahlani
ave considered the SCA judgment which is obviously

demarcation dispute was already pending before the CCMA. In this case, as
alluded to above, the applicant did not object to the compliance order issued
by the first respondent and at arbitration the jurisdiction of the first respondent

was never challenged.

21[2010] 6 BLLR 585 (LAC)
22 (2011) 32 ILJ 1847 (SCA)
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[36] For the above reasons | conclude that s 62 (3) does not find application in this

case.

Conclusion

[37] For the reasons stated above the applicant has failed to dem

applicable in this case, the applicant’
and refer the matter to the CCMA for

termination cannot be acceded to.

[38] With regards to the qugstio s, It seems to me that it would accord with

irness that the applicant should pay the

the review application. The future of the

conceded in the applicant’s heads of argument, albeit too late.

Order
[39] Inthe result | make the following order:
1. The condonation for the late filing of the review application is granted.

2. The review application is dismissed with costs.
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S.B. Mgaga, AJ

Acting Judge of the Labour Court of South Africa
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