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MOKOENA KP Q Applicant
and &

MEC FOR THE DEPARTME

ECONOMIC DEVELOPM TOURIS

AND ENVIRONME T Respondent

inter alia reporting for duty. This is a condition precedent to the application
being considered. The applicants expressly did not report for duty. Application

to review the refusal to reinstate dismissed with costs.

JUDGMENT

GUSH J



[1] The applicants in this matter apply for the following relief:

a. Condonation for the late referral of the matter;
b. the failure of the respondent reconsider the deemed dismissal,
C. alternatively, to review and set aside the decision of the respondent to

uphold /confirm the deemed dismissal;

d. that the deemed dismissal on 3 July 2015 be de d unfair and be

set aside;

e. that the applicants be reinstated and be paid uneration and

benefits from the date of their dismissaland
f. costs.

[2] The applicants’ application for candonatic ot opposed and, at the

commencement of the hearing, | ted condoenation in so far as it was

necessary.
[3] It is necessary to out riefybac und to the circumstances that led to
the applicant dismissal®in order to consider the basis of the

applicants cla

[4] ployed by the respondent, between 1996 (first and

[5] Duri 0, the Free State Liquor Authority (FSLA) was dissolved and a new
entity was established namely the Free State Gambling and Liquor Authority
(FSGLA). The employees of the FSLA were transferred to the FSGLA. The
applicants, not being employees of the FSLA were not transferred.

[6] As the applicants’ secondment had come to an end, they were advised that
they were to be re-absorbed into the respondent’s department.



[7]

[8]

[9]

The applicants were apparently dissatisfied with the re-absorption into the
respondent’s department and engaged in protracted consultations with the
respondent. The applicants went so far as to challenge the fact that they had
not been transferred to the FSGLA in the Free State High Court. This
application was dismissed.

During this time, the applicants religiously refused to report to the offices of

the respondent in the positions allocated to them in the respondent’s

department but persisted in reporting only to the offi
performed their duties for the FSLA where the jously been
seconded.

years. The situation was brought to h
grasped the nettle and addressed | S
letters read:

‘Transfer: Yourself

incial executive committee [EXCO] took a
employees appointed in Liquor Affairs sub-
bsorbed within the department. Subsequent to
with you since June 2011, a post ... was
ou, but you never reported for duty at the indicated

e given a final opportunity to report for duty at the indicated
section with immediate effect after the receipt of this letter. Please
report to Mr. T T Radikeledi: Director Business Regulations. Take note
that if you fail to report for duty after receipt of this letter, section
17(3)(a)(i) of the Public Service Act, 1994 as amended, will be
invoked. Further take note that if you fail to report to the indicated
section, your salary will be frozen whilst the abscondment process is
being finalised.!



[10] Nothing could have been clearer. The applicants were instructed to report for
duty and the consequences of their failure to do so was clearly set out.
Section 17(3)(a)(i) reads

‘An employee, who absents himself from his official duties without permission
from his head of department, office or institution for a period exceeding one
calendar month, shall be deemed to have been dismissed from the public

service on account of misconduct...

[11] Inresponse to these letters, the applicants’ attorney repli
disingenuously suggesting that the purpose of the |
the applicants to “transfer themselves”.

[12] The applicants’ letter continues to confirm_an

the applicants’ attorney of the con
to all intents and purposes res

[13] inevitably lead to the respondent issuing
e applicants advising them that they were deemed

e provisions of that section, as had been recorded in

[14] i ectly, the letters from the respondent specifically referred the

app to the provisions of section 17(b) of the Act that spells out the
process to be followed by employees who are deemed to have dismissed
whereby they can apply on good cause shown to be reinstated.

[15] Section 17(b) provides that “If the employee who is deemed to have been so
dismissed, reports for duty at any time after the expiry of [the period of
absence] the relevant executive authority may, on good cause shown approve
the reinstatement of the employee... .Y (my emphasis)



[16]

[17]

[18]

[19]

[20]

[21]

The applicants, through their attorney, elected to make representations as is
envisaged by Section 17(b). Conspicuous by its absence is any suggestion
that the applicants had reported for duty. It is common cause from the
pleadings that the applicants had at no stage reported for duty at the
designated offices where they had been placed after the end of their
secondment and their placement in the respondent’s department.

The applicants had not reported for duty prior to the letter referred to in

paragraph 9 above; they did not report for duty after g received the

letter;, despite that letter clearly and unequivocally in [ m to report

dent to having their representations considered.
nables the respondent to consider whether good cause

nd if so reinstatement. In the absence of any attempt by the

can uired to consider the representations.

The statute requires the applicants to have reported for duty as a condition
precedent to the respondent considering the application. Where this condition
has not been satisfied, the executive authority (respondent) is not required to

consider the representations.

At the commencement of these proceedings, the applicants were not aware

that the respondent had refused their request for reinstatement without giving



reasons. Nothing hangs on this as in the absence of compliance with the
statute by reporting for duty there is no basis for the respondent to consider

the application.

[22] As far as costs are concerned taking into account the specific facts of this
matter and in particular that the applicants have for a number of years
steadfastly refused to report for duty whilst receiving their salaries; as well as
the requirements of law and fairness, | am satisfied that costs should follow

the result.
[23] For the reasons set out above, | make the following @ o%

The applicants’ application is dismissed with cests.
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