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JUDGMENT




SCHUMANN, AJ

[1]

[2]

(3]

. E"r"nentlons in his affidavit that the dispute had come before the Labour Court in

The Applicant in this matter seeks an order reviewing and setting aside a ruling

by the Third Respondent refusing condonation for a late referral of an unfair

Respondent pald insufficient attention to the Applicant’s prospegﬁaw |

alternat:vely that because the unfair labour practice alleged@as on,

condonation on a standard form. He s’gg‘ted smp% h‘a”f’the delay of seven years
was excessive and the explanation r‘jfj dequa,gé Whether the prospects of
success were good or not, i 1 1

lengthy delay he was not i '

‘-”"z;_V,{,}\r;@gnd%tmn which he contended demonstrated his

cannot seriously fault the reasoning of the Third

March 2017 and he had been advised to refer the matter to the Second
Respondent. The explanation is scant and there are very lengthy periods for
which no proper explanation is provided at all. While the Applicant's prospects

of success may appear positive (in the absence of a version from the employer),



they can be pitched no higher than that and the Third Respondent’s refusal of

condonation must, therefore, stand.

It is on the second leg of the Applicant’s argument that | am satisfied a case is

made out for review of the Third Respondent’s ruling although only in a more

limited sense than contended for by the Applicant. It is apparent frofn the

unfairness alleged is ongoing. His claim is that he was promoteagr
of “Wildlife Investlgator” but never paid the correct sala;g a

e 5% "

aspects of the prornotlon

provrded or the responsrb'ﬁires gﬁ*@g.g&gsitron, do not accord with the dictates

2010 31 ILiJ 592
affidayi "@nd“ |

[4] s»wm e the refusal of condonation for the period up to 90 days prior to the

_K:.érral is not reviewable (the time period within which the dispute must be
referred in terms of section 191(1)(b)(ii)), the Second Respondent has

, jurrsdlctron to deal with the alleged ongoing unfairness from that time forward
without condonation being granted. The effect of the Third Respondent’s ruling
is that the Second Respondent is deprived of jurisdiction to deal with the period
for which the Applicant does not require condonation. It is trite that a ruling
which incorrectly either grants or denies jurisdiction is reviewable and the Third

Respondent’s ruling should thus be corrected.



[3]

[6]

When this matter was called on 13 October 2020 | was satisfied that service of
the Notice of Set Down had been properly effected on the First Respondent by
the Registrar at its email address as the matter was unopposed. After being
addressed by Mr Luthuli for the Applicant | indicated the nature of the relief |
intended to grant but that | would draft a short judgment setting out my reasons

which would be delivered electronically in due course. | later disco da

at whose address the First Respondent would accept service of@gi noti
documents. | therefore requested my registrar to contact Mr@igthul

’il?y

co&tact them

subsequently returned his call on or artmnd 15 @ctober He had given him full
T "'f“;@reasonsywﬁy it had been adjourned to 21

Igf;g y"'grant the followmg order:

The ruling of the Third Respondent is reviewed and corrected to read as
follows:

(a) Condonation for the late filing of the Applicant’s referral from the
inception of the alleged unfair labour practice until 90 days prior

to the date of the referral is refused.



(b) In respect of the ongoing unfairness allegedly occasioned by the
conduct of the Respondent, Ezemvelo KZN Wildlife, from 90 days
prior to the referral forward, the matter must proceed to arbitration.

[7.2] The arbitration referred to in paragraph (b) above must be set down
before a Commissioner other than the Third Respondent.
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