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Introduction 

[1] This is an unopposed application for leave to appeal to set aside the Judgment 

handed down on 25 January 2021. In addition, the Applicant has asked for 

condonation for the late delivery of the application for leave to appetf and 

further for an order granting it an extension of the ten-day period r~~rrep to in 

rule 30 (2) of the Rules for the Conduct of Proceedings in th~abpur CO\lrt 

(condonation application). (-~ _/.L 

Condonation application 
--·. r---- . 

/ ').,. _ 

I )' '"., ' 
i' I '·· ' ..... 

"-, ". ,//•----
"-, t 

[2] The essence of the reasons for the delayi (hat th~\ ~pplicant gives in its 

application for condonation is that despi~, ~ --J~ct)~at the judgment was 
' -,_ - ,, JI'' 

handed down on 25 January 2021, tije Applic&-nt and its representatives only 

received a copy of it on 12 March 202tThe teh-day period referred to in rule 

30, based on this undisp~!~~tf expir~d ori or about 29 March 2021. The 

application for leave to iP~~~) s~ ~e!o/e two days late. 
', -' "<' 

-, '·,, 

[3] In light of the shol{delay a d the' reason advanced by the Applicant for the 
'-

delay whic~tse~~ tha! it was occasioned by the need to furnish its attorneys 

with instructions, con~~:mation is granted. 
'f\ J f 
\ -,._ 1 

"<~~/ 
Applicatio0 for~eave to appeal 

l ... >·,_ . . /, t ·"". "-,._ ' .-
[4] ~ , ~es~ -nd principles that govern applications for leave to appeal is now well 

Rnown. It is a stringent one, having regard to the imperative to ensure the 
. ? 

E;!)peditious resolution of labour disputes.1 It is a test referred to in section 17 of 

the Superior Courts Act2 which provides: 

"Leave to appeal may only be given where the Judge or Judge's concerned are 

of the opinion that -

1 See: Martin & East (Ply) Ltd v National Union of Mineworkers and others (2014) 35 ILJ 2399 (LAC) at 
2405I-2406D. 
2 No. 10 of 2013. 
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(i) The Appeal would have reasonable prospects of success; 

(ii) There is some other compelling reason why the Appeal should 

be heard, including conflicting judgments on the matter under 

consideration; 

(b) A decision sought on appeal does not fall within the ambit of section 

16(2)(a); and 

(c) Where the decision sought to appeal does not dispose of ~lfthe issues 

in the case, the appeal would lead to a just and prompy~ol~tion 'oi) he 

real issues between the parties." \ . : ,- ) ;; 
" ,I ~... ~" ' · . .,,../_ 

'\ ( 

[5] It is trite that the test applicable in an application such,,as this't~ref~~►no longer 

requires a determination of whether there is a..reaso-qable pnl,spect another 

Court might come to a different conclusion /4-Gt.rat~~~ · aRd ·u.sing the word 

"would' in section 17(1 )(a) of the Superior Cd~q's Act,~ e threshold has now 
·- " ··. . 

been raised such that a party that seeks leave to appear' must establish that the 

appeal would have reasonable prospe'~ts of sucpess. With the above principles 
•. .· 

in mind, I have carefully c9nsicl~red tne .grounds of appeal raised by the 
/ '/,) 

Applicant. < · ,. • 
~ , / ,;,,.._:-:c-S" __ ,_ ··, 
", \..A..;/' --...;; . ;,· 

Grounds of appeal 

[6] 

[7] 

./_,-.r ~~--... 
Initially, th,.Appli~i:i-tjt h·ad a third ground of appeal which was subsequently 

I . . \ 

aban9om;ld\ Tt1is relc,1t¢d to whether the Commissioner had the power in terms 
; .... :... . . .,, ., 

of 4~6ti9~ 1-11~9)_{4'Y-◊( the Labour Relations Act3 (LRA) to make an order of 
"' '✓, / ' -1 

. j'prot~ifte PJ9motion". As I say, this ground was abandoned . 
. , - ' . . . 

~ ,. /•' 
\ . V 

\ ,' 

ttjere are accordingly only two grounds that remain, being: 

_/;/' 
.// 7.1. That the Court erred in finding that the Third Respondent (the Employee) 
._:7· 

would have been appointed to the advertised post of Financial Manager 

if she had been interviewed and further that the Court erred in placing 

reliance solely on the Third Respondent's (Commissioner's) own 

3 No. 66 of 1995, as amended. 
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conclusions based on the evidence led on behalf of the Employee at the 

arbitration proceedings; 

7.2. In the alternative that the Court ought to have interfered with the manner 

in which the Commissioner dealt with the issue of remedy. In this regard, 

it is contended that the Court ought to have interfered with the 

Commissioner's finding in circumstances where that finding had the 
/ ' 

effect of compensating the employee twice for one claim. JUs -further 

alleged in this regard that the Commissioner failed ,,t,r ~x1rrcise ,his 

discretion appropriately and reasonably. •,<' ) .~, -. 
"' ' , ' ,__ :7 -~ (' - -. 

Conclusion 

[8] In my considered opinion, having regard to tije two gr~u,nds of appeal set out 

above, I am not satisfied that an app~~::wgulti t1ave r¢~sonable prospects of 
/ ' success. 

[9] Wherefore the following ordef 1s -fnade: 

Order 

1. 

"'·' -~ ..... '\.\, 

< ' "' \ 
',, ' \ \ 

·,, l' . '1 ' 

CondonatT~n _t&(tb~J~fo filing of the application for leave to appeal is 
·---..: _ ,/ 

2. ,,,.,TI)e applicatiot;l for leave to appeal is dismissed. 
/ ·/' ' \ 4,, J.k - -. .. 

3. --"' · 1Here. is no order as to costs. 
'·, '✓ / "~ 

-,""- ·r . J 

-~ ~I' -~:::/ 

Acting Judge of the Labour Court of South Africa 
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Appearances: 

For the applicant: Werksmans Attorneys 

For the Third Respondent: No appearance 




