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[1] One of the largest pyramid investment schemes in South African history was
liquidated some years ago. In its short existence it attracted some 8 000 investors and
had a turn-over of R1,5 billion. It had no real source of income. The investments of
investors, who were falsely led to believe that their money was being used to fund
micro-lending activities, were instead used to pay earlier investors when repayments of
their claims for capital and interest fell due. As all such schemes do sooner or later, it
collapsed when the inflow of funds could no longer sustain the outflow of extravagant
returns to investors. On liquidation many thousands of participants lost their money.

[2] A dispute developed between the liquidators of the scheme and a representative for
the investors on the one hand and three of the investors on the other whether capital
dispositions by the scheme before its liquidation could be recovered for the benefit of
creditors of the scheme.

[3] The liquidators’ contention before the Pretoria High Court was that such amounts
had been paid out by the scheme with the intention of preferring certain creditors over
others and that the payments could on that footing be set aside as undue preferences
under the law relating to insolvency. The High Court held that the liquidators of the
scheme were not entitled to reclaim from investors the amounts that they had invested
in the scheme and that had been repaid to them before the liquidation of the scheme.
The Supreme Court of Appeal held that this approach was the correct one.

[4] 1t also agreed with the High Court that since the whole scheme was a fraud,
payments of the enormous amounts of ‘interest’ paid by the scheme to investors were



illegal. Illegal payments are classified as dispositions without value. The liquidators of
the scheme are therefore under the law relating to insolvency entitled to recover these
dispositions from investors.



