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On 17 September 2004 the Supreme Court of Appeal handed down judgment in F F Holtzhausen v ABSA Bank Ltd (Appeal No 280/03). The plaintiff, a Bloemfontein businessman, sold a quantity of cut diamonds to a confidence trickster for half a million rand. The plaintiff had purchased the diamonds over many years from pawn shops in towns which he visited whilst he was a commercial traveller. When he was told that money had been deposited in Johannesburg for the credit of his account with the defendant bank in Bloemfontein, he approached his bank manager. The plaintiff said in evidence that the bank manager had told him that he could safely proceed with the transaction. The bank in its pleadings denied that any such representation was made. The cheque effecting the deposit was a forgery and the credit to the plaintiff’s account was reversed. In the meantime, he had handed over the diamonds.
The Bloemfontein High Court heard no evidence from the bank and denied the plaintiff an action against the bank for the alleged negligent misrepresentation by its manager. The court held that in law the plaintiff was limited to a claim for breach of contract. The SCA held that the court was wrong in doing so. The SCA also rejected the bank’s contention that the plaintiff did not make out a sufficient case on the facts requiring the bank to be put on its defence, which is that the bank manager did not make the representation which the plaintiff claims he did. This matter will now proceed before the Bloemfontein High Court.
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