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* * *

The Supreme Court of Appeal today dismissed an appeal by the Western Cape Minister of Education (‘the Minister’) and  the Head: Education, Western Cape Education Department (‘the Head of the Department’) against a judgment of the Cape High Court concerning the power to formulate and implement language policies in public schools. The judgment of the Cape High Court:

a) Set aside a directive of the Head of the Department to the principal of Mikro Primary School (‘Mikro’), an Afrikaans medium school in Kuilsriver, to admit 40 learners and to have them taught in English;

b) Set aside a decision by the Minister upholding the directive on appeal;

c) Interdicted the Minister and the Head of the Department from compelling Mikro or its principal to admit learners otherwise than in compliance with Mikro’s language policy;

d) Interdicted the Minister and the head of the Department from instructing or permitting officials of the department to unlawfully interfere with the government or the professional management of Mikro;

e) Ordered that 21 learners who had been admitted to Mikro on the instructions of the Head of the Department be placed at another school or schools.

The SCA upheld these orders, but added a provision that the placing of the children at another suitable school was to be done taking into account their best interests.

In terms of the Constitution everyone has the right to receive education in the official language or languages of their choice in public educational institutions where that education is reasonably practicable. The provision expressly empowers the State to ensure effective implementation of this right by providing single medium educational institutions. The SCA held that this was a clear indication that the constitutional right to receive education in an official language at a public educational institution was not a right to receive such education at each and every public educational institution.

In terms of the South African Schools Act the governance of every public school (as distinct from the professional management of the school) is vested in its governing body. The functions to be performed by the governing body in terms of the Act include the determination of the school’s language and admission policy. In the case of Mikro its governing body determined that it would be an Afrikaans medium school. The SCA held that neither the Head of the Department nor the Minister had the right to impose another language policy. Should the language policy adopted by a public school be unreasonable, the Head of the Department’s remedy was to withdraw the function to determine the language policy from the governing body according to a procedure provided in the South African Schools Act, or to have the language policy reviewed by a court. To take the law into his own hands and unilaterally impose another language policy – as the Head of the Department did in this instance – was thus unlawful. 

Officials of the Department of Education, on the first school day after the December/January school holiday informed the principal of Mikro that they would be taking 21 learners who had been admitted by the Department to be taught in English, and their parents to assembly so that they could be welcomed at the school. The 21 learners and their parents were thereupon taken to the hall where the assembly took place. The SCA held that in terms of the Act the professional management of a public school must be undertaken by the principal under the authority of the Head of the Department, and not by officials of the Department, since the professional management of a school required a professional educator.

The parents of the 21 learners did not appeal against the High Court’s decision, but were permitted to make oral representations at the hearing of the appeal.  Counsel submitted on their behalf that it would be in the learners’ best interests to remain at Mikro.  The SCA held that no case had been made out to show that for the learners to remain at Mikro would indeed be in their best interests. The SCA found that should it transpire that it was not in fact in the best interests of the learners in question to be moved from Mikro, the appellants were free to approach a court for appropriate relief. At that stage it would be necessary to consider whether the learners should be allowed to stay in the light of it being in their best interests to remain at Mikro and having regard to competing rights and interests.

The Minister and the Head of the Department argued that, before approaching a court, Mikro and its governing body should have endeavoured, in terms of the Constitution and the Promotion of Administrative Justice Act (‘PAJA”), to settle the dispute with the Department by means of extra-judicial mechanisms and procedures (such as arbitration or a reference to the Pan South African Language Board).  The SCA rejected this argument.  The SCA held that in so far as the determination of a language and admission policy was concerned the governing body was not part of a sphere of government which the Constitution required to co-operate with other spheres of government by avoiding legal proceedings. The Cape High Court had in any event exercised a discretion to exempt Mikro from any statutory obligation to follow other procedures.  The SCA held that it could not interfere with the discretion exercised by the Cape High Court.  The SCA similarly held that the special costs order that the Cape High Court imposed against the appellants, to show its disapproval of their conduct, was a matter on which the High Court had exercised a discretion with which the SCA could not interfere. 

