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ORDER

On appeal from Western Cape High Court, Cape Tof¥aaitman

Madam J sitting as court of first instance).

The appeal is upheld with costs that include tretscof two counsel. The

order of the court below is set aside and substitutith the following:

1. It is declared that the First Respondent unreadpriddayed her
decision whether to grant or withhold the visagveaht to this case
and in so doing acted unlawfully.

2. The respondents are to pay the costs of the apgicancluding

the costs of two counsel.

JUDGMENT

NUGENT JA (HEHER, TSHIQI and WALLIS JJA and MBHA AJ
CONCURRING)

[1] The 14" Dalai Lama — spiritual leader of the Gelug schobl
Tibetan Buddhism, former leader of the governmardxile of the
people of Tibet after its annexation by the Pegpképublic of China,
and an iconic proponent of world peace — has ondeaasions in recent
times been invited to visit this country. On botitasions the visit had to
be cancelled because visas for him and memberss adritourage were

not timeously forthcoming. This appeal relategh® second occasion on
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which that occurred. On that occasion he had beated by the Gandhi
Development Trust, various other institutions, aNdbel Laureate
Archbishop Tutu. The visit was to be from 7 to 18t@ber 2011. By 4
October 2011 there had been no response to appfisahat had been

made for visas and the proposed visit was cancelled

[2] The appellants are both Members of the Hous&ssembly. They

allege that the visa applications were dealt witihawfully. They wish

once again to invite the Dalai Lama to visit thagiotry but say that he
cannot be expected to accept without being asstivat what had

occurred before had been unlawful and should naxXpected to recur.
To that end they applied to the Western Cape HighrCfor various

forms of declaratory relief. The respondents wéee Minister of Home

Affairs, the Minister of International Relationscaooperation, and the
Directors-General of those departments. The agmitavas refused by
Baartman and Davis JJ and the appellants now apptathe leave of

that court.

[3] Courts will generally decline to entertain diéition in which there
Is no live or existing controversy. That is prirediy for the benefit of the
court so as to avoid it being called to pronoungmnu abstract
propositions of law that would amount to no morantladvisory opinions.
The principle so far as appeals are concernedptaiead in s 21A of the
Supreme Court Act 59 of 1959, which allows an appe&®e dismissed
on the grounds alone that the judgment or ordeglsowill have no

practical effect or result.

[4] The application was dismissed by the court Wwetm the grounds

that there was no live controversy. That was nghibt pressed in
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argument before us. Whether the authorities hagddetvfully was and
remains a live issue. That they would not be callpdn to reconsider
their conduct if they had acted unlawfully goesyainl whether a decision
on that question would have practical effect. lawiof the appellants’

intentions it cannot be said that it will not.

[5] It is not necessary to relate the relief thaswsought in the court
below. Before us counsel for the appellants codfihenself to three
declarations, each of which was sought as an aligmto the one
preceding it. First, they asked us to declare ttatrespondents had been
obliged to issue a visa. Secondly, to declare vtssts had been refused.
And thirdly, to declare that the ‘conduct’ of thespondents was
unlawful. When probed on what ‘conduct’ specifigallas said to have
been unlawful counsel could offer no more than tiet Minister of
Home Affairs had unreasonably delayed her decisamgd | have

approached the matter on that basis.

[6] The claim to the first declaration can be dspd of briefly. That
claim was founded upon a construction placed byappellants on s 10A
of the Immigration Act 13 of 2002, read with ss&fil 30.

[7] Subsection (1) of s 10A requires any foreigndro enters the
Republic to produce to an immigration officer, oentand, a valid visa

granted under subsection (3). That subsection gesvihat a visa

‘(@) may, subject to any condition that the Minisief Home Affairs] may deem fit,
be granted by the Minister to any person who isexempt ... from the requirement
of having to be in possession of a valid visa, at has applied for such a visa in
the prescribed manner and on the prescribed form’.



[8] Section 29 identifies certain foreigners asolpbited persons’.
They include persons infected with communicableakges, members of
organisations that advocate racial hatred or seadénce, and so on. In
addition s 30 permits the Director-General to dectaertain foreigners to
be ‘undesirable’. ‘Prohibited’ and ‘undesirablerpens do not qualify for

visas.

[9] The submission on behalf of the appellants what only
‘prohibited’ and ‘undesirable’ persons may be reflisisas. For the rest,
once an application for a visa is made in the pilesd form, the Minister

Is obliged to grant it.

[10] The submission needs only to be stated teefexted. ‘Prohibited’
and ‘undesirable’ persons do not qualify for vidaghey apply then their
applications need not be considered. Applicationsmfothers must be
considered, and the Minister has a discretion amtgor refuse them. That
Is what the language of the section says. The wondy' in
subsection 3(a) is not capable of meaning ‘shadl’submitted by counsel
for the appellants. Moreover, to construe it thatywvould give rise to

absurdities so obvious they need not be enunciated.

[11] Whether the appellants are entitled to eitbérthe alternative
declarations calls for consideration only of thet$a This being an
application for final relief, the facts stated I trespondents are decisive
where they conflict with those stated by the amddl, except where
allegations or denials by the respondents arersddched or untenable

that they may rejected on the papers alone.



[12] The facts alleged by the respondents are ocwedan an affidavit
deposed to by the Director-General of Home Affamenfirmed and
elaborated upon by the Minister of Home Affairs.cAaling to that
evidence in May 2011 the Gandhi Development Tro&t the South
African High Commissioner in New Delhi that it wesh to invite the
Dalai Lama to this country to award him the Mahat@andhi
International Award for Reconciliation and Peaceddctober 2011. The
evidence of the deponents makes it plain that tbpgsal raised serious
concern that the visit by the Dalai Lama would pttisk the friendly
relations between this country and the governmenthe Peoples’
Republic of China (I will refer to it as China), wh claims sovereignty
over the territory of Tibet. It can be expectedhnse circumstances that
the High Commissioner would have wasted no timeroamicating news
of the proposed visit to the government. Indeed, Mhnister of Home
Affairs was made aware of the intended visit bylater than early June
2011. Meanwhile, the High Commissioner repliedhe Trust advising
that a formal application for a visa would needb® submitted at the

appropriate time.

[13] On 20 June 2011, and again on 4 August 20h#, High

Commissioner and senior immigration officials metima representative
of the Dalai Lama to discuss the forthcoming viarid the requirements
for the grant. On the latter occasion the High Cassianer ‘encouraged’
the Dalai Lama’s representative to submit the waisplications closer to
the time of the visit. The explanation given foattfencouragement’ was
that a visa may be issued only for three monthd, thos a visa issued
before then would be invalid by the time the vistmmenced. It is

accepted by the respondents that that was notatorre



[14] On 26 August 2011 applications for visas foe Dalai Lama and
members of his entourage were submitted to the Bigmmissioner. The
applications were not accompanied by the passpbtte applicants, and
they did not include the prescribed fee, and itreethat other formalities
had not been complied with. The office of the Dalama was told that
the applications would not be processed untilral formalities had been

met.

[15] The Dalai Lama and members of the entourag® wiere to

accompany him were then travelling abroad and theginal passports
could not then be furnished. By 20 September 20l passports had
been furnished, the fees had been paid, and aliotinealities had been
met. The applications were then submitted to thpdtenent of Home
Affairs, and the Minister was advised that a coamliapplication had

been received.

[16] The deponents explain at some length thantitenal interest of
the country takes priority in visa applicationstttadtract great public and
international interest’, and that the overridingisideration in ‘sensitive’
applications with foreign policy implications woute the best interest of
the country. They draw attention to South Africafaportant trade
connections with China, which need to be taken aatcof in its foreign
policy. The Director-General alleges that ‘well aae of the possible
implications for our relations with China ... in amecision that the
Minister took, and having had discussions with eajjues in DIRCO
who, in the context of the One China Policy thautBoAfrica has
adopted, expressed their reservations concerni@gviit of the Dalai
Lama, the Minister looked into all relevant factdamsat would have a

bearing on her decision’. He says that ‘while thems of DIRCO were



being refined and finalised for input into the dgmn-making functions of
Home Affairs’ the Dalai Lama and his entourage didw their
applications. He alleges that the Minister wadl ‘s@ized with the matter’
when she was advised that the application had b@dmrawn. In
contrast, the Minister, while on the one hand gomfig what was said by
the Director-General, says on the other hand thatvgas ‘awaiting the
views that | had requested from officials in depamts of state that have
a direct and substantial interest in the visit lo¢ Dalai Lama to our
country, particularly DIRCO, when | was advisedttha and members of

his entourage had withdrawn their applicationsvieas’.

[17] | accept that the proposed visit raised mattdr high diplomatic
importance, justifiably calling for consultationgvace and consideration
of the kind described in the respondents’ affidavBut that begs the
guestion what time was required to complete thaicgss. If the
respondents mean to convey that they were nottabt®mmence that
process before compliant applications were receivieen that is
disingenuous. But if they mean instead that fourntm® was not
sufficient for the process then their vague evi@enfcwhat was done, and
the complete absence of any explanation of whavag done, falls far
short of showing that they had insufficient timen @e contrary, the

evidence points only to deliberate procrastination.

[18] The suggestion that the High Commissioner asednior
immigration officials genuinely believed that thalidity of a visa may in
no circumstances exceed three months, and thataa exen for that
period could not be issued with inception at thenw®ncement of the
visit, and that an application could not be consdeand decided upon in

anticipation of the visa being issued, is so urttenahat it can be



summarily rejected. The same is to be said of tiggastion that the
matter could not receive attention before a fuldmpliant application
had been made. The only inference | can draw figgr tonduct is that

they were intent upon procrastination.

[19] Counsel for the respondents rightly accepked the Minister was
required by law to dispose of an application foviga with reasonable
promptitude. We were asked to infer from the detayhis case that a
decision to refuse the application had indeed bmade and that the
respondents chose not to announce it for the galitimplications that an
announcement held. | do not think the evidencefigstthat inference
and for that reason a declaration that the visa lbeh refused is not
warranted. But what is justified by the evidenceamsinference that the
matter was deliberately delayed so as to avoidcsida. It hardly needs
saying that the Minister is not entitled to deldetly procrastinate.

Procrastination by itself establishes unreasonadilizy.

[20] The appeal is upheld with costs that inclutde tosts of two
counsel. The order of the court below is set agmtesubstituted with the
following orders:

1. It is declared that the First Respondent unrestdy delayed her
decision whether to grant or withhold the visagveaht to this case
and in so doing acted unlawfully.

2. The respondents are to pay the costs of thecapfd, including

the costs of two counsel.

R W NUGENT
JUDGE OF APPEAL
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