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Summary: Attorney erroneously transferring money — recipient

refusng to refund it — relying on set-off — parties not mutually
indebted to each other — funds drawn on trust account — attorney
operating trust account acts as principal not as agent — entitled to
recover erroneoudly transferred fundswith condictio indebiti.



ORDER

On appeal from: Western CapdHigh Court, Cape Town (Gangen AJ
sitting as court of first instance):

The appeal is dismissed with costs.

JUDGMENT

MTHIYANE AP (MAYA, WALLIS JJA, VAN DER MERWE AND
SWAIN AJJA CONCURRING):

[1] This is an appeal against a judgment and avflédre Western Cape
High Court (Gangen AJ) in which the appellant, Gapn Beach Home
Owners Association, was ordered to repay the fespondent, H.E.S
Potgieter t/a Nilands, an amount of R451 614.08dba portion of the
amount which the first respondent erroneously paithe appellant from
his (first respondent’s) trust account. The appedlefore us with leave

of this court.

[2] In August 2006 the first respondent was ingedcby his client,
Capricorn Beach Joint Venture, which is not a paostthese proceedings,
to attend to the transfer of Erf 2323 Capricorre (tioperty) from itself,
as seller, to Mr Maregesi Ben Manyama, as purchdelManyama, too,
IS not a party to these proceedings. The trandféreoproperty was duly
registered in the Deeds Office at Cape Town onulyp2008.



[3] It is standard practice in a property transsech as this for the
conveyancer to pay the proceeds of the sale tedher simultaneously
with the registration of transfer. This is what wasjuired of the first
respondent. The first respondent’s bookkeeper, NMzlle du Toit,

unfortunately, on 16 July 2008 erroneously paidpghmceeds of the sale
amounting to R735 859.15, to the appellant insteddo the first

respondent’s client. The appellant does not disthitepayment and the

fact that it was made erroneously.

[4] The erroneous payment arose in the followinguwnstances. Ms
du Toit had previously made a number of paymenthéoappellant, on
the instruction of the first respondent’s cliemt,respect of levies due to
the appellant from time to time. At the relevameithe first respondent’s
client owned certain residential units at Capricddeach and was
consequently periodically liable to the appellant the payment of

levies.

[5] In terms of the payment system used in thet fiesspondent’s
office, Ms du Toit, effected payments electronigaland loaded

beneficiaries onto the payment system to faciligteh payments. The
respective account names, the payment detailseadppellant (Capricorn
Beach Levies Account) and those of the first redeatis client

(Capricorn Beach Joint Venture) are similar. Wheeanegating an
electronic payment, Ms du Toit was required to cela payment
beneficiary by identifying and logging in the carreaccount name. In
this particular instance she erroneously selectedimcorrect account
name and paid the proceeds of the Manyama salsatton to the
Capricorn Beach Levies Account, and therefore iremily credited the

appellant instead of the Capricorn Beach Joint Wenaccount.



[6] On being informed of the erroneous transfeg finst respondent
contacted the appellant by e-mail on 21 July 20f8ised it of the
mistake and requested an immediate refund. Theamdgortion of the e-
mail sent by Mr Potgieter, to the appellant dretergton to the problem
as follows:

‘Please be advised that we have erroneously magimgrda into the account of
Capricorn Beach Levies account in the sum of R73%15 on the 16 instant. This

amount should in fact have been credited to Capri@&each Joint Venture being
proceeds of a sale of Erf 2323 Capricorn. Pleasddwou be so kind as to refund us

the said payment so that same may be correctlgaaéid.’

[7] The first respondent also telephonically cotedca trustee of the
appellant, Mr Vincent Rutherford on 23 July 2008am effort to obtain
repayment of these funds.

[8] At that stage Mr Rutherford informed the fireispondent that the
appellant was not able to attend to the repaynientday as it was in the
process of changing its managing agents and theateiges on the
appellant’'s banking accounts which would, as thest frespondent
understood, facilitate payment of the refund to fing& respondent, and
that such refund would be finalised either on i@y or the following

day.

[9] Mr Rutherford gave the first respondent to wstend that the
appellant would make payment to the first respohdence the

signatories to the appellant’s banking account lbeeh loaded onto the
payment system by its bankers. Mr Rutherford camdul the appellant’s
intention to pay in an e-mail to Mr Potgieter da4l July 2008, the

relevant portion of which reads as follows:



‘As discussed with Mr Potgieter yesterday, we amerently changing Managing
agents and bank signatories and will finalise toolapmorrow.
At this stage we can not make any payments untibank loads new signatories.

| apologise for the delay, unfortunately bad timing

[10] At this stage it seemed that there was no tgpresthat the

erroneously transferred funds would be refundedvéd@r, subsequently
the appellant refused to refund the funds, allegthgt the first

respondent’s client, Capricorn Beach Joint Ventwas indebted to it in
the sum of R451 614.03 for arrear levies, watdesrand taxes. It did
repay the balance of R284 245.12.

[11] The second respondent, Pincus Matz Marquatdrigys, acting
on the appellant’'s behalf subsequently came inégpthture and advised
the first respondent that the appellant was exegigs rights of set-off
with respect to the arrear amounts due by the faspondent’s client to
the appellant. The relevant portion of the lettethe second respondent
dated 29 July 2008, addressed to the first respamdads as follows:

‘We confirm that our client is presently holdingettamount which your offices
representing the Capricorn Beach Joint Venturesteared into their [the appellant’s]
banking account.

We have advised our client that it is entitled hwiéspect to those monies, to exercise
its rights of set-off against several amounts oWwgdour client to ours arising from
non-payment of levy contributions, water chargags and taxes.

Our client will, in the course of the day, furniss with the exact amount which it
contends is due by your client to it. This amow#,propose, should be received into
our Trust Account and immediately invested in a@enest bearing account pursuant to
the provisions of Section 78(2A) of the Attorneyst fending ultimate determination
of the dispute/s whether by agreement or OrderafrC

Our client undertakes to repay the balance of thewat to your offices immediately.’



[12] The appellant’s alleged entitlement to retdia payment made in
error is founded on two propositions. First, iprfemised on the fact that
the proceeds of the sale erroneously paid by tkerespondent into the
appellant’s bank account may be set-off againstelt @wed to the
appellant by the first respondent’s client, the 1@mpn Beach Joint
Venture. The second basis relied upon by the aqel that there was
an agreement between the appellant and the fisgtonglent that the
erroneously transferred funds would be retainethbyappellant until the
dispute concerning the liability of Capricorn Bealdint Venture to the
appellant in respect of levies and other chargesbeen resolved either

by agreement or an order of court.

[13] | deal first with the appellant's defence kadsen set-off. The
appellant’'s claim to set-off the client's debt agsi the erroneous
payment made by the first respondent is ill-conegivihe appellant and
the first respondent are not mutually indebted &mheother. Set-off
operates only where two persons reciprocally owsh edher something
in their own rightWille’s Principles of South African La&ed (2007) at
1834. InSchierhout v Union Government (Minister of Justit@26 AD
286 at 289, Innes CJ commented as follows withreetgaset-off:

‘The doctrine of set-off with us is not derived fnostatute and regulated by rule of
court, as in England. It is a recognised principfeour common lawWhen two
parties are mutually indebted to each other, batbtd being liquidated and fully due,

then the doctrine of compensation comes into omeraihe one debt extinguishes

the otherpro tantoas effectually as if payment had been maemphasis added.)

[14] In the present matter the appellant and tret fespondent are not
mutually indebted to each other. The appellant ktiest the payment
was made in error and was therefore not entitlecagpropriate the



erroneously transferred funds. Sékssan South Africa (Pty) Ltd v
Marnitz NO & others2005 (1) SA 441 (SCA) para 24. Even on the
appellant’s own version no grounds exist for sét@bperate against the

first respondent.

[15] Counsel for the appellant attempted to meds thoint by
submitting that in transferring the money, thetfrespondent acted as an
agent of its client, Capricorn Beach Joint Ventuvkich was indebted to
the appellant for arrear levies, water, rates amxkd. It followed
therefore, so the argument went, that the appelastentitled to set the
amount of the debt off against the payment transfieto it in error.

[16] This argument however flounders in the facetlod weight of
authority of this court against it. First, it is @dds with the judgment of
this court inWypkema v Lubb2007 (5) SA 138 (SCA) para 7. That case
held that, when an attorney draws a cheque onrbg tccount, he
exercises his right to dispose of the amounts sigrid the credit of that
account and does so as principal and not in a septative capacity. In
my view that puts paid to the submission that thet fespondent, a duly
admitted attorney, notary and conveyancer, wasi@es an agent when
through his bookkeeper, he made the erroneousféranlsmoney to the
appellant. It is true that in this case we are omtcerned with the
drawing of a trust cheque but in principle it makesdifference that the
payment was made in the modern way by electroaitster. The account
from which the erroneous payment was drawn, wasust taccount
controlled by the first respondent. Therefore tiegple laid down in

Wypkemapplies.



[17] The second reason for rejecting the argumdrat tthe first

respondent acted as an agent is evident from tbes faf the case
themselves. Payment to the appellant was madean dhere is nothing
to show that the first respondent had the authdiityn his client,

Capricorn Beach Joint Venture, to make the paynfsman attorney, the
first respondent is obliged to keep proper accogntecords, containing
particulars and information of any money receiveeld or paid by him
for or on account of any person. See s 78(4) ofAttterneys Act 53 of
1979. The first respondent was therefore undetbéigation to account to
his clients concerning the proceeds of the salejeha R735 859.15,
received from the purchaser in respect of the shldne property. Any
failure on the first respondent’s part to do so ldogertainly have

resulted in a violation of the rules and regulagiapplicable to attorneys.

[18] It follows that the appellant's refusal to wefl the money
transferred in error, based on the defence of feisowithout merit and
falls to be rejected.

[19] Turning to appellant's defence that there was agreement
between itself and the first respondent to rethi@ €rroneously paid
funds, the correspondence exchanged between thespelearly shows
that no such agreement was concluded between ttiepdn the letter of
29 July 2008, which has already been referred wwvebthe second
respondent acting on the appellant’'s behalf ‘predbthat an amount of
R451 614.03 be retained in their trust accountianested pursuant to s
78(2A) of the Attorneys Act, pending resolutiontbé dispute in respect
of levies and other charges said to be owed tapipellant by Capricorn
Beach Joint Venture. There is no evidence that prigposal was

accepted. In his reply by e-mail addressed to Mth&tord, the first



respondent made it clear that the appellant wasentitied to keep the
money and threatened to bring an application tatdou the recovery of

the aforesaid amount. The first respondent empbaddlsat the payment
to the appellant was a bona fide mistake which wid entitle the

appellant to keep the money. On this ground thel&g must also fail.

[20] This brings me to the question of enrichmeifiock was said by
counsel for the first respondent to be the groupoinuwhich reliance is
placed by his client for the recovery of the erawme payment. The
general requirements underlying all enrichmentoastiare that (a) the
defendant must be enriched; (b) the plaintiff moustimpoverished; (c)
the defendant’s enrichment must be at the expende @laintiff and (d)
the enrichment must be without causené causa) ie unjustified. See
McCarthy Retail Ltd v Shortdistance Carriers D01 (3) SA 482
(SCA) at 496E. There can be no question that tipelEmt in this case
has been enriched. The first respondent has beeovanshed. The
appellant’'s estate has been increased by the ametwnheously
transferred and this increase has been at the s&peh the first
respondent. No justification for it has been esshleld. Someone who has
paid a sum of money or transferred property to lamoerroneously
believing that it was due to that person, whenaict it was not due, is
entitled to recover the sum of money or the prgpesee Wille's
Principles of South African La®ed (2007) at 1058.

[21] The condictio indebiti is available provided that the mistake
(whether of fact or law) was excusable. (8¢dis Faber Enthoven (Pty)
Ltd v Receiver of Reven®892 (4) SA 202 (A) at 203HFABSA Bank Ltd
v Leech & others NNQOO1 (4) SA 132 (SCA) para 8.) The question

whether the mistake on the part of the bookkeep@&xcusable did not
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arise. It was not suggested at any stage duringneéaeing of the appeal
that the first respondent’s bookkeeper had beeck sla effecting the

erroneous transfer. In any event there was, in rw,vno slackness on
her part. In the founding affidavit, Mr Potgieteteared that such an error
had never occurred before and that it was extrernelprtunate that

despite every diligence the error occurred. If dres regard to the
similarities of the account names listed as bersfes in the first

respondent’s electronic payment system, the erumealocation is

understandable and excusable. In my view therfegbondent’s claim for
the recovery of the erroneously transferred mobaged on thendebiti,

should be upheld.

[22] It is clear that the appellant has failed bow any justification for
the retention of the money paid into its accounthwy first respondent’s
bookkeeper. Accordingly the third essential elemehtenrichment
liability has been established by the first resmmndand with that the
appellant’'s appeal must falil.

[23] During the preparation of this judgment courfse the appellant,
without seeking this court’s leave to do so, figplementary heads of
argument which do not add anything to the debdteyTare speculative
and miss the point completely.

[24] In the result the following order is made:
The appeal is dismissed with costs.

K K MTHIYANE
ACTING PRESIDENT



APPEARANCES

For Appellant:

For First Respondent:

C H J Maree

Instructed by:

Paul Weber Attorney, Cape Town
Naudes, Bloemfontein

R J Howie
Instructed by:
Randall Titus & Associates, Cape Town

Webbers, Bloemfontein

11



