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Morris Material Handling Ltd v Morris Material Handling SA (Pty) Ltd [2018] ZASCA 67
The SCA today dismissed an appeal against the judgment of the Gauteng Division of the High Court, Pretoria ordering the expungement from the Trade Marks Register of the mark ‘MORRIS’ on the grounds of its non-use by the proprietor of the mark for a period of more that five years.

The appellant, a British company, was the proprietor of the mark, which was first registered in 1935. The respondent a South African company claimed that it had used the mark for many years and built up a significant reputation in the field of cranes and hoisting equipment. It sought the mark’s expungement on the basis of non-use in South Africa for more than five years prior to its application. The appellant claimed that it had made bona fide use of the mark in the form of advertising fliers, press releases and by informing potential users of the existence of a spare parts warehouse facility to supply spare parts for its Morris cranes.

The SCA accepted that there had been use of the mark as claimed, but held that the appellant had not proved that this was use by it as proprietor of the mark. The appellant had been taken over by an international company, Konecranes, based in Finland and there was no evidence to show that the appellant continued to manufacture or trade in cranes or that the use of the mark was by the appellant in the exercise of its rights as proprietor of the mark, or by another entity in the Konecranes group of companies with its licence. The onus of proof that the appellant had made bona fide use of the mark was not discharged. Accordingly the appeal was dismissed.

