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J U D G M E N T

FOURIE, J  :

Fi rst   respondent   is   the   pla int i f f   in   an   act ion   inst i tuted   in   the 

Cape   Town   Magistrate 's   Court   against   second   and   thi rd 

respondents,   as   f i rst   and   second   defendants   respect ively,   in 

which   f i rst   respondent  cla ims damages  in   the  sum of  R100 000 

al legedly   suffered  when   i t   was   defamed   by   second   respondent 

whi le   act ing   wi th in   the   course   and   scope   of   h is   employment 
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with   th i rd   respondent.     For   the   sake  of   convenience,   the   three 

respondents are referred  to as  in  the Court  a quo .

In   i ts   part iculars   of   c la im   plaint i f f ,   in ter   a l ia ,   al leges   that   f i rst 

defendant  made  certa in  defamatory   remarks  of   and   concerning 

pla int i f f   to   one   Gasant   Abarder,   a   professional   journal ist   and 

news   edi tor   of   a   newspaper   known   as   "The   Dai ly   Voice".     The 

said Abarder  is  the appel lant  in  the present appeal .

Plaint i f f   cal led   appel lant   as   a   wi tness   at   the   tr ial   of   the   act ion 

to   test i fy   in   regard   to   the  al leged  defamatory   remarks   made   in 

h is   presence   by   f i rst   defendant.     To   th is   end,   p la int i f f   had 

served   a   subpoena  duces   tecum   on   appel lant   to   appear   as   a 

wi tness,   as   provided   in   sect ion   51   of   the   Magistrates’   Courts 

Act,  No. 31 of 1944 (“ the Act") .

The   subpoena   required   appel lant,   in ter   a l ia ,   to   test i fy   on   8 

March   2006   in   respect   of   a l l   matters   wi th in   his   knowledge 

relat ing to pla int i f f 's  c iv i l  c la im against defendants.    

When   appel lant   was   cal led   to   test i fy   he   took   the   oath,   but   an 

attorney   appearing   on   his   behal f ,   Mr   Louw,   then   advised   the 

magistrate   that  appel lant   refused   to  answer  quest ions  and   that 
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he   would   lead   evidence   to   just i fy   his   refusal .     In   a   nutshel l , 

appel lant   refused   to   test i fy   on   the   ground   that   journal ists   in   a 

c iv i l   t r ia l   enjoy   a   general   immuni ty   from   test i fy ing,  qua 

journal ist ,   unless   they   are   cal led   as   a   wi tness   of   " last   resort" . 

In   th is   regard   evidence   was   presented   to   the   effect   that   when 

the   al leged   defamatory   statements   were   made   by   f i rst 

defendant,   appel lant   and   approximately   100   other   people 

present   at   a   meet ing,   heard   f i rst   defendant   making   the 

defamatory   statements.     Appel lant   accordingly   maintained   that 

as   the   evidence   required   by   pla int i f f   could   reasonably   and 

easi ly  be obtained  from  the  other  wi tnesses and no attempts   to 

obtain   such   evidence   from   the   other   wi tnesses   have   been 

made   by   pla int i f f ,   appel lant   was   ent i t led   to   refuse   to   answer 

quest ions.

After  hear ing  argument  in   th is   regard,   the magistrate   ru led   that 

appel lant   was   obl iged   to   answer   quest ions   put   to   h im.     He 

accordingly   re jected   the   cla im  of   appel lant   that   he   should  only 

be   cal led   as   a   wi tness   of   last   resort .     The   tr ia l   of   the   matter 

was   then   postponed   and   has   not   subsequent ly   cont inued   as 

appel lant   had   noted   an   appeal   against   th is   order   of   the 

magistrate.     Appel lant   in   due   course   prosecuted   the   appeal 

which   is   opposed   by   plaint i f f .     There   is   no   appearance   for 
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defendants,   but   f i rst   defendant   has   indicated   that   he   wishes 

the   appeal   to   proceed   and   that   he   abides   the   decis ion   of   the 

Court .

Heads   of   argument   have   been   f i led   on   behal f   of   appel lant   and 

pla int i f f   and   they   are   respect ively   represented   by  Mr   But ler 

assisted by Ms Cowen  ,  and Mr Goddard   assisted by Mr Hinds  .

Upon   reading   the   record   of   the   appeal ,   my   Brother   and   I 

considered   i t   necessary   to   request   counsel   to   address   us   at 

the   hear ing   of   the   appeal   on   the   quest ion   whether   appel lant 

has   the   r ight   to  appeal   the  order  made  by   the  magistrate.    Our 

request  was  prompted by  sect ion  83  of   the  Act,  which  provides 

that   a   party   to   any   civ i l   sui t   or   proceeding   in   a   Magistrate 's 

Court  may  appeal   to   the  High  Court   having   jur isdict ion   to  hear 

the  appeal  against   (a)  any   judgment  of   the  nature  descr ibed   in 

sect ion   48;   (b)   any   rule   or   order   made   in   such   sui t   or 

proceeding  and  having   the  effect  of  a   f inal   judgment,   including 

any   order   under   Chapter   ( ix)   (which   deals   wi th   execut ion)   and 

any   order   as   to   costs;   and   (c)   in   certa in   ci rcumstances,   a 

decis ion over­ru l ing an except ion.

Our concern was whether  the requirements  for  an appeal   to   the 
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High   Court   in   terms   of   sect ion   83   of   the   Act,   were   met   in   this 

instance.   Mr  But ler    responded   by   provid ing   us   wi th 

supplementary   heads  of   argument   in   which   i t   is   submit ted   that 

the   requirements   of   sect ion   83   of   the   Act   are   met   and   that 

appel lant   has   the   r ight   to   appeal   the   order   of   the   magistrate. 

Mr  Goddard    informed   the   Court   that   al though   pla int i f f   bel ieves 

that   in   the   interests   of   just ice   i t   would   be   prudent   for   the 

appeal   to   be   heard,   i t   abides   the   decis ion   of   the   Court   on   the 

issue of  the appealabi l i ty  of   the magistrate 's order.

What   has   to   be   determined,   f i rst ly,   is   whether   appel lant   is ,   or 

was,   a   party   to   any   civ i l   sui t   or   proceeding   in   the   court   a   quo 

and,   i f   so,   whether   the   order   made   by   the   magistrate   is   a 

judgment,   order   or   ru l ing   of   the   nature   set   out   in   sub­sect ions 

(a),   (b)  or  (c)  of  sect ion 83 of  the Act.

I t  was  held   in  Col l ier   v  Redler  &  Another   1923  AD 640  at   651  , 

that   the   word   "sui t"   is   synonymous   wi th   the   word   "act ion".   As 

stated   in  Myers   v  Benoni   Municipal i ty    1913  TPD  632  at   635,   a 

c iv i l   sui t   or   act ion   is   a   dispute   between   two   l i t igants   which   is 

ini t iated by an ordinary summons  in  which  the one  l i t igant  ci tes 

the other before a Magistrate 's Court  or  other court .
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It   is  c lear   that  appel lant   is  not,  and  has  never  been,  a  party   to 

a  c iv i l   sui t   or  act ion   in   the  court  a  quo .     The  pending  act ion   is 

between  plaint i f f   and  defendants   and  appel lant  has  no   interest 

in  the subject matter of   that d ispute.    

The   quest ion   therefore   is   whether   appel lant   is   or   was   a   party 

to   "any  civi l  proceedings"   in   the  court  a  quo .    The  phrase   "any 

civ i l   proceedings"   has   been   judic ia l ly   interpreted,   in   part icular 

in   regard  to   the use  thereof   in  sect ion 20 of   the Supreme Court 

Act   No.   59   of   1959.     The   accepted   view   seems   to   be   that   the 

phrase   bears   a   wide   meaning   and   that   i t   refers   to   any   civi l 

proceedings   whatsoever.   (See  Prokureursorde   Oranje   Vrystaat 

v   Louw    1989(1)   SA   310   (O),   approved   in  Middelberg   v 

Prokureursorde,   Transvaal    2001(2)   SA   865   (SCA).     See   also 

Erasmus: Superior  Court  Pract ice   at  A1­46).

Mr  But ler    submit ted   that   the   enquiry   which   fol lowed   upon 

appel lant 's   refusal   to   answer   quest ions   and   which   resul ted   in 

the  order   of   the   magistrate   that   appel lant   is   obl iged   to   answer 

quest ions,   const i tuted  a   civ i l   proceeding  wi thin   the  meaning  of 

sect ion 83  of   the Act.     In   th is   regard  he pointed   to   the  fact   that 

evidence   was   led   on   appel lant 's   behal f ,   at   the   conclusion   of 

which   both   the   attorney   for   appel lant   and   counsel   for   pla int i f f 
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addressed  the  Court ,  and  th is  was  fo l lowed by  the  magistrate 's 

reasons   and   order.     He   further   submit ted   that   appel lant   was   a 

party   to   these proceedings,  as he was  the party  subpoenaed;   i t 

was at  h is  behest   that   the  proceedings  under  sect ion  51  of   the 

Act  were  conducted and he  is   the party  who  is  di rect ly  af fected 

by the order granted by  the magistrate.

In  my   view,   these   submissions  of  Mr  But ler    do  not   take  proper 

account  of   the  purpose  of   sect ion  83  of   the  Act  and   the  nature 

of  civ i l  proceedings which  may be  inst i tuted   in   the  Magistrate 's 

Court .     I   am   of   the   opinion   that   on   a   proper   construct ion   of 

sect ion   83   of   the   Act,   the   judgment   or   order   which   a   party 

wishes  to appeal  against  in a civ i l  sui t  or  proceeding, has  to be 

a   judgment   del ivered   or   order   made   in   a   c ivi l   sui t   or 

proceeding  for which provis ion  is made  in  the Act.    

The   Magistrate 's   Court   is   a   creature   of   statute   and   there   are 

only   two  ways   in  which  a  prospect ive   l i t igant   can   inst i tute   civ i l 

proceedings   ( in   the   wide   sense   of   the   word)   against   another 

party   in   the   Magistrate 's   Court .     That   is   by   the   issuing   of   a 

summons or  by  br inging  an  appl icat ion  on  not ice  of  mot ion.     In 

regard  to appl icat ions,  i t  should be borne  in mind
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that   procedure   by   way   of   appl icat ion   in   the   Magistrate 's   Court 

is   l imi ted   to   those cases speci f ical ly   laid  down  in   the  Act.   (See 

Jones   &   Buckle:  The   Civi l   Pract ice   of   the   Magistrates'   Courts 

of  South Afr ica    (9th ed.)  Vol .  2 at  55­2)

I t   fo l lows,   in   my   view,   that   the   phrase   "any   civ i l   sui t   or 

proceeding"   in   sect ion   83   of   the   Act   should   be   interpreted   to 

mean a  c ivi l  act ion   inst i tuted  by   the   issuing  of  a  summons or  a 

c iv i l   proceeding   inst i tuted  by  uti l is ing  appl icat ion  procedure  by 

means   of   a   not ice   of   mot ion   and,   i f   necessary,   support ing 

aff idavi ts.     I t   a lso   fo l lows,   in  my  view,   that   i t   is  only  a   party   to 

such   an   act ion   or   appl icat ion   which   has   the   r ight   to   appeal   an 

order made  in such proceedings.

I t   is   common   cause,   as   I   have   al ready   ment ioned,   that 

appel lant   is   not   a   party   to   any   act ion   or   appl icat ion   inst i tuted 

in   the   Court  a   quo .     His   at tendance   as   a  wi tness   was   secured 

by means of a subpoena.   The fact   that  a dispute had ar isen as 

to   whether   he   is   legal ly   obl iged   to   answer   quest ions   or   not, 

does   not,   in   my   view,   convert   that   d ispute   or   the   manner   in 

which   i t   is   resolved   by   the   magistrate,   into   a   c ivi l   sui t   or 

proceeding   which   ent i t les   appel lant   to   appeal   the   order   of   the 

magistrate.
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I   do   f ind   support   for   th is   view   in   the   same   work   of   Jones   & 

Buckle,   Volume   1,   page   344   where   the   learned   authors 

comment   as   fo l lows  on   the  meaning  of   the  phrase   " to   any  civ i l 

sui t  or  proceeding"  in sect ion 83 of   the Act:

"A   civ i l   sui t   or   proceeding   can   be   ini t iated   in   the 

Magistrate 's   Court   in   one   of   two   ways;   by   way   of 

summons   or   by   way   of   appl icat ion   on   not ice   of 

mot ion.   Only   orders   given   in   such   proceedings   are 

appealable  in  terms of  this sect ion".

The   learned   authors   also   refer   to   the   case   of  E   Cast ignani 

(Pty)   Ltd   v   Claude   Neon   Lights   Ltd    1969(4)   SA   462   (O)   in 

which  Smuts,   J  ,   wi th   whom  Klopper,   J    concurred,   said   the 

fo l lowing  in regard  to sect ion 83 of  the Act:

"Di t   b lyk   hierui t   dat   d i t   slegs   'n   vonnis   in   'n   “siv iele 

geding”   of   “s iv iele   verr igt ing”   is   waarteen 

geappel leer  kan word.  Di t   is  vansel fsprekend dat  di t 

‘n   s ivie le   geding   of   s ivie le   verr igt ing,   waarvoor 

voorsiening   gemaak   is   in   Wet   32   van   1944,   moet 

wees.  Di t   is   deel   van  die  onus   wat   op  die   appel lant 

rus   om   te   toon   dat   d ie   bevel   waarteen   hy   wi l 

appel leer   'n   bevel   is   wat   gemaak   is   in   so   'n   s ivie le 
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geding of s iv iele verr igt ing.     Daar   is   net   twee 

maniere   waarop   prospekt iewe   l i t igante   siv ie le 

gedinge  of   verr igt inge   in  die  Landdroshof   kan   instel 

teen   hul le   teenpartye;   die   een   is   by   wyse   van   'n 

dagvaarding en die ander  is by wyse van  'n aansoek 

met   kennis   aan   die   partye   teen   wie   regshulp   gevra 

word”

I   respectfu l ly  agree  wi th   th is   interpretat ion  of  sect ion  83  of   the 

Act.   (See   also  Myers   v   Benoni   Municipal i ty    1913   TPD   632   at 

635)

I   fur ther   hold   the   view   that   logic   and   pract ical   considerat ions 

dictate   that   sect ion   83   of   the   Act   should   not   cover   the 

proceedings   ( in   the   wide   sense)   in   which   appel lant   was 

involved   in   the  court  a  quo .     The   issue  which  appel lant  wishes 

to  have adjudicated by  this  Court   is   the al leged  infr ingement of 

h is   const i tut ional   r ight   to   freedom   of   expression   which   has 

nothing  at   al l   to   do  wi th   the   issues   to  be  decided   in   the  act ion 

between   plaint i f f   and   defendants.     I f   a   wi tness   were   to   be 

afforded   a   r ight   of   appeal   in   such   ci rcumstances,   i t   would 

mean   that   the   tr ial   in   which   he   or   she   is   to   test i fy,   has   to   be 

suspended   pending   the   preparat ion   of   an   appeal   record   and 
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the   hear ing   of   the   appeal ,   which   could   take   a   year   or   more   to 

be heard.

Why   should   the   part ies   to   the   act ion   now   be   put   to   th is 

d isadvantage   to   enable   an   appeal   to   be   heard   on   an   issue 

which   is   in   ef fect   a   personal   c la im   by   an   outsider,   i .e.   the 

appel lant,   that   he   should   only   be   cal led   as   a   wi tness   of   " last 

resort" .     I t   is ,   in my view,  obvious  that   the correct  procedure  to 

be   fo l lowed   by   a   wi tness   in   the   posi t ion   of   appel lant   is   to 

approach   the   High   Court   for   an   order   reviewing   and   sett ing 

aside   the   order   made   by   the   magistrate   and/or   seeking   a 

mandamus   or  a  declarator  on   the  ground  that  h is  const i tut ional 

r ights   have   been   infr inged   by   the   magistrate.     I f   necessary, 

such   an   appl icat ion   can   be   brought   as   a   matter   of   urgency   to 

ensure  that   there  is  a  minimum of  delay  in   f inal is ing  the  tr ia l  of 

the act ion  in  the Magistrate 's Court .

In  Herbstein   &   Van  Winsen:  The  Civi l  Pract ice  of   the  Supreme 

Court   of   South   Afr ica    (4th   ed.)   page   934,   the   fo l lowing   is   said 

in  th is regard:

"Where   the  course  of   the proceedings  is  af fected by 

matters   not   germane   to   the   issue   between   the 

part ies,  as when a wi tness of  his  own motion  c laims 

03­11­06/sp / ....



     JUDGMENT

privi lege,   the   matter   is   one   for   review   and   not 

appeal" .

The   learned   authors   refer   to   the   case   of  Le   Roux   v 

Montgomery    1918   TPD   447   in   support   of   their   view.     I 

respectfu l ly   associate   mysel f   wi th   th is   v iew   of   the   learned 

authors.

I   therefore  conclude   that  appel lant   is  not,  and has  never  been, 

a   party   to   any   civ i l   sui t   or   proceeding   in   the   court  a   quo   as 

envisaged   in   sect ion   83   of   the   Act,   which   would   ent i t le   h im   to 

appeal   this  order  of   the  magistrate.   In  v iew of   th is   f inding,   i t   is 

not   necessary   for   me   to   deal   wi th   the   second   requirement   of 

sect ion   83   which,   in   the   instant   matter,   is   whether   the 

magistrate 's   order   has   the  effect   of   a   f inal   judgment.     I t   would 

suff ice   to   say   that   i t   appears   to  me   that   the  magistrate 's   order 

does  not   have   the   character   of   a   f inal   judgment   as   i t   does   not 

have a  f inal  and def in i t ive effect  on an  issue  in  the main act ion 

between plaint i f f  and defendants.

I  wish   to  stress   that  my  f inding   that   the  order  of   the  magistrate 

is   not   appealable,   does   not   leave   the   appel lant   wi thout   a 

remedy.     As   I   have   al ready   stated,   h is   obvious   and   speedy 
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remedy  would  have  been  an  appl icat ion   for   review and/or   for  a 

mandamus   or   a   declarator,   in   which   he   could   have   asked   th is 

Court   to   set   aside   the   magistrate 's   order   and   for   an   order 

d i rect ing that he  is not obl iged to answer quest ions.

I t   fo l lows,  in my view,  that   the  interpretat ion which I  have given 

to   sect ion   83   of   the   Act,   does   not   v io late   appel lant 's 

const i tut ional   r ights   as   suggested   by   Mr  But ler  ,   as   he   has 

always   had,   and   st i l l   has,   the   r ight   to   approach   th is   Court   for 

an   order   protect ing   him   against   an   infr ingement   of   h is 

const i tut ional  r ights.

I t   fo l lows   from   what   I   have   said,   that   the   appeal   cannot   be 

enterta ined.   In   regard   to   costs,   Mr  But ler    submit ted   that   as 

pla int i f f  has  consented  to   the  appeal  being  heard,   i t  should  not 

be   regarded   as   a   successful   party   in   the   event   of   the   Court 

f inding   that   the   magistrate 's   order   is   not   appealable.     I   do   not 

agree.    The  fact  of   the matter   is   that  appel lant  noted an appeal 

which   is   opposed   by  plaint i f f .     A  decision   that   the  order   of   the 

magistrate   is  not  appealable  means   that  pla int i f f   is  successful . 

The   fact   that   p la int i f f   may   have   been   amenable   to   having   the 

appeal  heard on  i ts meri ts,  cannot,   in  my opinion,  be descr ibed 

as  blameworthy  conduct   just i fy ing   the  Court   to  depr ive  plaint i f f 
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of   i ts   costs.   I   am   further   of   the   v iew   that   th is   matter   just i f ied 

the employment of   two counsel .

In  the resul t ,   the fo l lowing order  is made:

1. The appeal   is  struck off   the ro l l .

2. Appel lant   is  ordered to pay f i rst   respondent 's  

costs,   including the costs consequent upon the 

employment of   two counsel .

______________________

                                                                         FOURIE, J

DLODLO, J  :     I  agree.

______________________

DLODLO, J
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