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Introduction

Section 62 of the Local Government: Municipal Systems Act 32 of
2000 ("the Systems Act”) provides a right of internal appeal fo a
person ‘whose rights are affected by a decision taken by a political
structure, political office-bearer, councillor or staff member of a
municipality in terms of a power or duty delegated or sub-delegated by
a delegating authority to the political structure, political office bearer,

councillor of staff member”.

At issue in the present application is the applicability of section 62 of

the Systems Act in procurement matters. The issue arose in the

following circumstances.

The applicaﬁt (“Syntell’) and the second respondent (“Actaris”) both
competed (along with three other companies) for a tender invited by
the Electricity Services Directorate of the first respofident (“the City"} in

the last quarter of 2006.

The City cuirently has four different systems for the provision of
prepaid electricity to residential and small business consumers. The
provision of prepaid electricity involves the operation of computer

programme software and the hardware equipment needed to operate

such a system.
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Syntell is currenily a service provider to the City in respect of prepaid
electricity services in the former Tygerberg and the former Cape Town
metropolitan local areas. In these areas the City runs two systems -
one for each geographic area — off its own mainframe, using software

provided and maintained by Syntell. The City pays Synteli a licence

fee.

Actaris is the current service provider in the former Blaauwberg local
metropolitan area. Actaris provides a complete service in its area and
the City's only involvement is the vetting of periodic reports it receives

from Actaris, and the receipt of the revenue.

Another firm is the service provider in the Oostenberg and Helderberg
areas. The City owns both the hardware and software in respect of the

service in those areas and the service provider is responsible only for

maintenance and support.
There is no opérational compatibility between the four systems.

The City’s Electricity Services Directorate, by notice dated 15
September 2006, invited tenders for the supply, delivery and
commissioning of an Electricity Prepaid Uniform Vending System

under tender number 69E/2006/07.
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Syniell, Actaris and three other parties submitted tenders in response

o the invitation.

The respeotive service providers, including Syntell, had been providing
their services in terms of annual contracts, but when the tender
process rgaohed an advanced stage, the City changed the contractual
arrangements so that the respective agreements could each be

terminated on a month's notice. The contracts will be terminated as

_the single system is introduced.

On 15 January 2007, the tender was awarded to Actaris by the City's
Supply Chain Management Bid Adjudication Committee (‘the Bid

Committee”).

By letter dated 19 January 2007, Actaris was advised by the City that

its tender had been accepted. Actaﬁs was, however, also informed in

that letter that it should ’jofease note that the award of this tender is

subject to a 21 day appeal period in terms of the Municipal Systems
o fi5:

Act and no rights will accrue for 21 days from date of ifiis nolification

or untif any such appeal has been finalized”.

As will become apparent below, this letter is central to the differing

contentions between the pariies.
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By letter dated 19 January 2007, Syniell was advised by the City that

its tender had been unsuccessful.

Syntell, which was the highest-ranked of the unsuccessful tenderers,
appealed on 8 February 2007 (within the requisite period) to the City
Manager. Synteil supplemented its appeal grounds by letters dated 30

March 2007 and 18 May 2007.

Syntell was granted an oral hearing and the appeal was fully argued

before the City Manager (Mr. Achmat Ebrahim) on 24 Juty 2007.

Before the appeal was determined, however, a full bench of this Court

delivered a judgment in Reader and Another v [Kin and Another (CPD

Case No.: A574/05), on 16 August 2007 (‘the Reader judgment”). The
Reader judgment interpreted the provisions of s 62 of the Systems Act
in a manner which resulted in the availability of internal appeals under

the provision being much more limited than had been the case in

terms of the City’'s understanding of the provision.

On the City's understanding of the Reader judgment when a tender is
awarded, the unsuccessful tenderers are "third parties” vis a vis the

successful tenderer, in the sense of that expression as employed by

Davis J in the juagment.
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Syntell's attorneys, advising that

(a)

)

{c)

(d)

the appeal authority had almost completed its findings when
the Reader judgment intervened. According to the City's
letter, this Court made the following ruling in that case: “The
Systems Act provides for an appea! for a party aggrieved by
the initial decision but does not extend fo third parties who

confend that their rights or legitimate expéctations have

been adversely affected by the decision’,

although the City had appealed that judgment, it was bound
by the full bench’s interpretation of s 62 of the Systems Act

until the appeal was decided;

as soon as the City made the tender award on 15 January
2007 rights were determined and Syntell would be regarded

as a third party vis-a-vis the successful tenderer;

in the light of the decision in the Reader judgment, Syntell
as a so-called “third party” vis-a-vis Actaris had no right of
internal appeal in respect of the tender award in terms of

s 62 of the Systems Act.
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Syntell's aitorneys wrote to the City in response and submitted that the
Actaris tender award was significantly different from the decision
referred to in the Reader case supra, not least because the Actaris
award, unlike the approval considered in the Reader case, was
expressly made conditional upon no appeal being lodged within the
stipulated period, or any appeal being dismissed. The City was
accordingly requested to finally decide the appeal, and (in accordance
with th_e terms of the decision to award the tender to Actaris) to

suspend the implementation of the tender award until it had done so.

Syntell’'s entreaties met with no success. Syntell consequént!y applied
as a matter of urgency in early December 2007 for a rule nisi and an
interim interdict. In essence what Syntelf asked for was an order
directing the City Manager to determine the appeal lodged by Syntell
and interdicting Actaris from taking steps to implement the tender

award pending the determination of the appeal.

Both the City and Actaris opposed the application and filed answering
affidavits. The parties then agreed that Syntell be granted a rufe nisi,
returnable on Tuesday, 29 January 2008, without any inferim
interdictory relief. An order was made to that effect by this Court on 12
December 2007. Syntell also indicated in its replying affidavit, filed the
next day, that it would also be asking on the return of the rule nisi for a
declaratory order (declaring that Syntell was entilled to appeal the

Actaris tender award) “in order fo ensure that the requisite clarity is
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provided as to the respective rights of Syntell and Actaris (and other
tenderers) in the light of the Reader decision and the Cify’s
interpretation thereof”. A copy of the nolice of motion as it was

proposed to be amended was appended to the replying papers.

Urgency

It is necessary to determine the legal issue at the core of this
application as soon as possible, not only to clarify the rights of Actaris
and Syntell, but also the ’ﬁvany é)fhef unsuccessful tenderers” who
have been ‘iturned away or placed on hold”. The public interest
requires that..clarity be obtained on the correctness of the City's
attitude to appeals in procurement cases as a matter of urgency. ltis
also in Actaris’ interest that its. position be clarified as soon as

possible, and before it continues to implement the tender any further. -

The application is also rendered urgent by the fact that Actaris is

currently proceeding to implement the tender. Actaris’ description of
the steps already taken by it in this regard underscore the need for an
expeditious determination of this application, before any more costs
are incurred, potentially fruitlessly. Actaris has moreover indicated that
it will begin the process of removing and replacing Syntell’'s vending
sysiems “during approximately April or May 2008". It is clearly

necessary to have a resolution of the matter well before that.
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The substantive issues

Section 62 of the Systems Act provides a right of internal appeal by a

person “whose rights are affected by a decision’.

The relevant appeal authority - determined in accordance with section
62(4) of the Systems Act - “mu_sf consider the appeal, and confirm,
vary or revoke the decision”, although “no such variation or revocation
of a decision may detract from any rights that may have accrued as a
resuft of the decision;’. (section. 62(3)). The relevant appeal authority
must commence with an appeal within six weeks and decide :’{he

appeal within a reasonable period (section 62(5)).

Mr Farlam, who together with Ms Norton, appeared for Syntell, pointed
out that an internal appeal is an important safeguard against faulty
administrative decision—making. He relied on Baxter (Administrative

Law, 1984, p.255):

“It provides an aggrieved individual with the a

the decision will be reconsidered by a second decision-
maker. The appellate body is able .fo exercise a calmer,
more objective and reflective judgment. Defached from the
‘dust of the érena’, as it were, and the immediacy of the
initial decision, the second decision-maker is in a better
position to discern a faulty reasoning process and, in

particular, to evaluate facts”.
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Mr Farlam submitted that it is therefore in the City’s interest, as well as
that of all tenderers, and indeed of the public at large, that there be an
appeal mechanism available in procurement matters. That was also

apparently the intention of the drafters of the Systems Act.

It is trite that the conduct and determination of a public tender process
amounts to administrative action within the meaning of s 33 of the
Constitution of the Republic of South Africa, act 108 of 1996 and the
Promotion.of Administrative Justice Act, 3 of 2000. Syntell is clearly a
party whose rights are affected by the tender award to Actaris. Those
rights include, not Ieést, the right to just administrative action (see

Transnet Lid v Goodman Brothers (Pty) Lid 2001 (1) SA 853 (SCA)).

The tender award against which Syntell appealed was a decision
made by the Bid Committee, a ‘“commiitee of oﬁ‘fcia[s;" with the
delegated power (under section 165(1) of the City’s System of
aiegations) o make a final award in respect of the procurement of
services where such award exceeds R200 000.00. As a decision of

Z inst it

“staff members”, the relevant authority to hear an appeal agains

was, in terms of section 62(4)(a) of the Systems Act, the municipal

manager of the City.

In the Reader case, supra, a full bench of this Court held that no
appeal under section 62 was available to a party aggrieved by the

City's approval of another party’s building plans. This was because the
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second panty acquired a right (fo erect the structure for which approval
had been sought) upon approval of the\building plans and the only
compelling interpretation of section 62(3)) of the Systems Act was, in
the Court’'s view, that: “once a right accrues as a result of a decision,
that decision cannot be reversed on appeal if the reversal take away
the right initiaflly granted™. It is important to note, in this regard, that,
according to the judgment in Reader, the approval decision in that
case was not made conditional upon being confirmed on appeal or

- becoming final in the event of no timeous appeals being lodged.

33. It is common- cause between Syntell and Actaris that the above-quoted

part of the judgment was the ratio of the Court's decision.

34. The rgspondents contend, however, that in terms of the judgment in
Reader, no appeal under section 62 is available fo a party aggrieved
by the. City's award of a ténder to another party. As indicated earlier, in
its letter df 14 September 2007 the City relied upon the following part

of the Reader judgment?

“The mechanism created by ss62(7) and 62(3) of the
Systems Act provides an appeal for a party aggrieved by the
initial decision but does not extend fo third parties who
contend that their rights or legitimate expectations have

been adversely affected by the decision. The laiter group,

"'par 25, p.12 of the judgment
? paragraph 32, page 15 of the judgment
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however, have a right of access fo a court fo set aside such

a decision™

| pause to point out that this finding has far reaching consequences:
first, it would seem that only an unsuccessful applicant would have the
right to the internal appeal mechanism created by section 62. Any

other interested party would not have this remedy available fo it as,

~ invariably; it. would be argued by the successful applicant that rights

had accrued to it. Second, it would result, one would imagine, in an
increase in the number of reviews brought before court, a process

which is more expensive, time consuming and require a more onerous

. burden to discharge than does an internal appeal.

The question whether Syntell has a right of appeal in terms of section

62 of the Systems Act turns on the interpretation of the judgment in

Reader,

ft is well-established that the interpretation of a court’s judgment
should follow the principles applicable to the interpretation of

documents. In Firestone South Africa (Piy) Lid v Geniicuro AG 1977

(4) SA 298 (A) the Appellate Division said the foilowing at 304D-F:

“The basic principles applicable fo construing documents
also apply to the construction of a cousrt's judgment or order:
the court’s infention is to be ascertained primarily from the
language of the judgment or order as construed according io

the usual well-known rules...Thus, as in the case of a
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document, the judarment or order and the court’s reasons 1or

giving it must be read as a whole in order fo asceriain its

intention”. [emphasis added]

(See also Plaaslike Oorgangsraad, Bronkhorstspruit v Senekal

2001 (3) SA 9 (SCA) at par9-11).

As Mr Farlam pointed out, reliance accordingly cannot be placed
exclusively on the part of the Reader judgment quoted in paragraph 34
above. The relevant part of the judgment is qualified by the words

immediately precedirig it: “For these reasons, section 62(1) read with

section 62(3) of the Systems Act does not appear to provide any

viable infernal remedy to an agqrieved parfy such as appelfant in. the

present dispute™ (emphasis added).

in his pursuésive argument, Mr Farlam relied on this point: From a
reading of the judgment as a whole, it is clear that the reason for the_
judgment, evident in paragraph 25 of the judgment“, was that section
62(3) prohibits a variation or revocation on appeal which detracts from

accrued rights and that the mechanism provided by section 62(1) can

therefore not be used in cases where reversal on appeal will take
away such rights. Interpreting the judgment in accordance with this
ratio results in the least possible restriction of the “safeguard”
represented by the right of appeal in terms of section 62 of the

Systems Act, and gives full effect to the plain and unambiguous

* Par 32 of the judgment at p 15

“Atp11-12
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meaning of section 62(1) (a subsection which is not indicated in the

text as being qualified in any manner).

Mr Farlam emphasized that in this case, in notable contrast to the
application considered in the Reader case, the City explicitly notified
Actaris in its letter of 19 January 2007 thai the tender award was
subject to a twenty one (21) day appeal period in terms of the Systems

Act and that “no rights will accrue for 21 days from datfe of this

nofification or until_any such appeal has been finalized” (emphasis

--added). This was in. accordance. with the City's Supply Chain

Managemeni Policy (SCMP), in terms of which all tenders must be
conducted, -which provides that the actuél awarding of a tender to the

successful tenderer may only take place ‘affer the safisfactory

resolution of any appeals”.

Mr Binns-Ward, who, together with Mr Oliver, appeared for the City,
submiited that Syntell's argumeni proceeds from a misdirected
characterisation of the facts, which is premised on the contractual
extension by the City to third pariies of a right of appeal in terms of

s 62 of the Systems Act. That was plainly not the position. Section 62

operates, where it applies, ex lege and not ex confraciu.

Syntell's contentions, however, rest throughout on the premise that
Syntell had a right of appeal by operation of section 62(1) of the

Systems Act, which right was not limited by viriue of the provisions of
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section 62(3) of the Act since — as Actaris was explicitly notified — no

rights would accrue to it until an appeal had been finalized.

Without Actaris having accrued rights which could be afiected by a
reversal on appeal, the appeal mechanism in section 62(3), on the
reasoning in Reader, was available to Syntell and other successful
tenderers. Once its appeal was lodged, Syntell was, and siill is,

entitled to have it considered and decided.

. Mr Binns-Ward contended that the actual position was that the City

~accepted Actaris’s bid, but because it assumed the existence of an

appeal in terms of s62 in the circumstances, it advised Actaris,
consistent with the provisions of its supply chain management policy,
that the decision would not be -effective until the expiry of the appeal
period, or the determination of any appeal lodged during the period.
The actual incidence of the aforesaid suspension was, however,
obviously dependent on the existence of the criterion for the
suspension, viz. the existence in law of a right by aggrieved third
parties to appeal in terms of s 62. Absent the factual existence of
such criterion, there was no suspension with the conseguence that the
decision was immediately effective and rights accrued in the sense

determined in the Reader judgment.

[t is plain from a general consideration of the Reader judgment that the

full bench was persuaded by the argument addressed to it by the
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appellant’s counsel (Mr Rosenberg, who also appeared for Actaris)
that s 62 of ihe Systems Act was no more than a codification of the

common law doctrine of functus officio. See the summary of counsel’s

submissions, made with reference to Baxter, Adminisirative Law at

372-3, at paragraphs 20 and 21 of the judgment.’

There is no evidence on record what the thinking was underlying the
City’s “suspension” of the award. Mr Essop, iﬁ'the answering affidavit,
simply records that the City éppfied section 211 of the SCMP which,
‘he notes, “was evidently drawn up on the assumption that
unsuccessiul tenderers had a right to appeal in ferrﬁs of section 62 of
the Systems Act against the award of a tender contract fo another
party (emphasis added)”. The Couwrt cannot conjecture as to the
aésumptions underlying the C_ity’s decision or the provisions of the
SCMP. What is clear is 'that the decision communicated to Actaris was
a decision to accept its tender, but to award the tender only if and

when no appeal was lodged or a lodged appeal had been determined.

5

The predecessor of s 62 of the Sysiems Act in some of the old order provinciat legislation pertaining to

rmunicipalities was plainly consistent with the common law doctrine of functus officio: see s 88(4) of the Natal

Local Authorities Qrdinance 25 of 1974, which provides:

“Whenever any officer who has been requested by any person to exercise or perform any power, duty or

function delegated to such officer in ferms of subsegction (1) -

{a} fails or refuses to comply with such request; or

(b) in exercising or performing such power, duty or function, does so in @ manner which does not
accord with such person’'s request,

Such person may, within fourteen days of being notifizd of such failure or refusal or of the decision of such officer, appeal

{0 the council againsi such failure, refusal or decision by giving written notice thereof and of his grounds of appeal to the

town clerk.”
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Mr Binns-Ward submitied that there is no indication in the Systems Aci
that local authorities may by making their decisions subject to a right
of appeal in terms of s 62 of Systems Act and purporting to suspend
the determinative effect of their administrative actions pending the
determination of any such appeals invest “third parties” with rights of

appeal under s 62 which they would otherwise not have had.

Mr Farlam’s response was that the cart, here, is being put before the
horse. -On the Reader reascning, Syntell had a meaningful appeal
remedy, provided that no rights had accrued as a result of that
decisio‘n. The faétual situation applicable was that, because of the
form in‘ which the decision wés communicated, no rights had in fact
accrued. The Systems Act accordingly provided a right of appeal on

the facts in this case.

Mr Binns-Ward pointed out that the Systems Act suggests that the
suspension of administrative decisions made By municipal
functionaries under delegated authority so as to render them more
effectively amenable fo internal appeai in terms of $62 is a
competence intended to be subject io regulation by the Minister
responsible for local government: see s 72(1)(a)(ii) of the Systems Act.
It is important in this respect not fo overlook the consideration that any

such regulation by the Minister could not tawiully discriminate between

the rights of persons to appeal administrative decisions at which they
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were aggrieved unless a rational basis for the difierentiation could be

demonstrated. Reliance was placed on s 9 of the Constitution.

Mr Farlam’s response was threefold: First, there is no evidence that
this was the reason for the “suspension” in guestion. There are also no
regulations in place, which means that the City was entitled to act in
terms of its SCMP. Third, section 72(1)a)(il) empowers the Minister to
make regulations o regulate “the suspension of decisions on appeal”,
which in itself presupposes that a valid and competent appeail lies and
has been iodgéd against a particular decision (which would not be the

case if the respondents’ contentions are éorrect).
Mr Binns-Ward developed a further argument along the following lines:

{(a) Assuming; but_ not conceding, that it might be competent for
local authorities to exercise powers of suspension in a
manner similar to what the Act contemplates by the powers
vested in the Minister in-terms of s 72, it would, in any
eveni, equally be plainly unconstitutional for a local

authority by its own decision to decide to make some of its

administrative decisions amenable fo internal appeal by
aggrieved affected persons in terms of s 62 of the Sysiems

Act and others not. It could not, for example, afford the

privilege to aggrieved tenderers, but not to aggrieved
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objectors to a building plan application. Seciion 62 itself

does not provide any basis for such discrimination.

(b) it is difficult for example to conceive of a rational basis for a
local authority to act discriminately by generally suspending
the determinative effect of its administrative decisions
awarding a tender contract so as to afford a right to
aggrieved unsuccessful tenderers to appeal while nqt
affording an equivalent privilege to objectors 1o the appfoVai
by its. officials of building .pian applications. The legal
character of the inferest of the unsuccessful tenderer in the
decisién made to award the tender o a competing tenderer
is indistinguishable from that which the objectqr to the

building plan application has when it the applicatib‘n is

approved notwithstanding its objection.

(c) The nature of the unsuccessful tenderer’s right and interest
ih the circumstances has been expressly described by the

SCA in Transnet v Goodman Bros, supra, at

paragraph [11].6 The right that falls to be protected is the

right to administrative action that is lawful, reasonable and

The references to paragraphs {a),(b) and (c) at para 11 of Goadman Bros are fo those paragraphs in item 23 of
schedule 6 to the Constitution, which applied pending the enactment of PAJA. The item provided as follows:

"Every person has the right lo -

fa) fawful administrative action where any of thei rights or inferesls is affected or threatened;
b} procedurally fair. adminisirative sclion where any of their righis or legilimate expeciations is affected or Irreatened;
{€) be fwnished with reasons in wriling for administrative aciion which affects any of their rights o inlerests unless the reasons

Jor that action have been public; and
(d) administrative acfion which is justiiabie in relalion to the reascns given for i where any of thei rights is afizcted or

{hrealened.”
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procedurally fair. it is precisely the same legal right that an
objector to a building plan application has: ¢f. £Ef One Six

Seven Orchards CC v Greater Johannesburg Metropolitan

Council (Johannesburg Administration) and Another 1999

(1) SA 104 (SCA) (more particularly the reference to the
approval of building plans as administrative action and the
acknowledgment of the court of first instance recorded by
the appeal court, without demur from the appeal court, that

a neighbour had a right to be heard in the process); and

Muller NO and Others v City of Cape Town 2006 (5) SA

415 (C) at paragraph [76].

This all goes to butiress the cogency of the contention that

the City did not intend to purport contractually to extend

r'ights of appeal to Syntell that it did no? énjoy. automatically
in terms of §62; and that if did not intend that the
effectiveness of its decision to accept the Eid of Actaris
should be suspended if there were in fact no right of appeal

by third parties in terms of s 62.

Mr Farlam responded that if the City has acted unconstitutionally, this

is a point o be taken by parties whose constitutional rights might have

been infringed. [n any event, there is no reason to be pessimistic

about the constitutional implications of distinguishing between different

kinds of decisions and appeals. First, one is not dealing with a
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"suspect category” as referred to in section 9(3) of the Constitution, so
the reference to “discrimination” is inapposite. One is simply
concerned with a case of “differentiation”, and a differentiation will only
be set aside if there is no rational connection between the action and
the purpose it is infended fo achieve. One can think of many reason
why it would be rational to permit existing suppliers to the City who are
tendered for a consolidated contract to have a right of appeal against
a decision refusing their tenders, and yet not to grant a right of appeal
fo a home-owner aggrieved by a decision to approve a building

application submitted by a neighbour. I agree with these submissions.

Mr Binns-Ward submitted fhat

(a) it is plain on the facts of the current ni:atter that the
indication that the award of the tender was sﬁspended
pending the expiry of the period of appeal permiited in
terms of s 62 of the Systems Act and, in the event of any
appeal being [nged during that petiod, pending
determination of ihe appeal, was predicated on the
assumption of the existence of a right of appeal. The
content of clause 211 of the City's supply chain
management policy is predicated on the same assumption.
The City’s supply chain management policy obviously
cannot trump the provisions of national legislation and io

the extent that it would on an acceptance of the Reader
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judgment appear to have been premised on an incorrect
consiruction of the national legisiation, it falls to be treated

as pro non scripfo.

The provisipn of the supply chain management policy and
the content of the administrative decision contemplated in
the City's acceptance of tender letter fo Actaris, dated
19 January 2007, contemplate and vrefer to two
administrative decis?ons; viz. (i} an acceptance of a tender
and (i) tﬁe award of a contract pursuant to such
acceptance. The policy and the acc:eptance letter do not
purport fo suspend the effect of the first decision; they
rather make any implementaiion of the contemplated
second action - which would essentially be an alvailment of
rights under the first decision, - dependent upon the
outcome of any appeal that might be made in tefms of s 62
of the Systems Act. What decision is the contemplated
appeal in terms of s62 to be directed at in the

P L P

circumstances? it can only be the dscision ha

faual
¥

effectively and completely made i.e. the decision to accept
the tender. Cenrainly it is not possible on any basis to
conceive of an appeal in terms of s 62 if no determination of

rights has been made.
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Mr Farlam’s response was this; Davis J held that when a licence is
granted and later revoked, the applicant is deprived of an existing right
since the decision to grant approval is a determination of the rights of
the applicant and “a favourable determination results in an accrual of a
right to first respondent”. in this matter, however, any determination of

Actaris’ rights was subject to the outcome of the contemplated appeal

‘and accordingly did not result in any accrual of rights (as was explicitly

communicated to Actaris).

- In its argument in the Reader case, the City (represented by Mr Binné—

Ward) submitted that the word “accrued” in s 62(3) fell to be construed
in a manner that denoted a right thét had not only been acquired, but
also availed of. In other words that an accrugd right for the purposes
of 5 62(3) would be an availed of right and that the effectiveness of a
decision upholding an appeal in terms of 5,62(1) and setting the
original decision aside or varying it would not reverse what had
already been done in terms of the right originally afforded. Such a
construction of the word “accrue” is not without precedent. In

Mahomed NO v Union Government {(Minister of Inferior} 1911 AD 1 at

p.10, Innes JA cited the decision of the Privy Council in Abbott v The

Minister for Lands [1895] AC 425 (PC), stating as follows: ‘It was faid

down by the Privy Council in Abbott v Minister of Lands (A.C., 1895, p.
425), that the mere right existing in the members of the community or
any class of them to take advantage of an enactment without any act

done by an individual towards availing himself of that right, cannot
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properly be deemed a "right accrued” within the meaning of the
enactment.’ Such an interpretation would also render sensible the
requlatory power afforded to the Minister in terms of s 72(1)(a)(ii) of
the Systems Act. It was this argument that is the “purposive
construction” referred to by Davis J at paragraph 24 of the Reader
judgment.” However that argument was rejected in the Reader

judgment with reference to the so-called “determination and

deprivation theory”.

What Davis J meant when he referred to a determination and
deprivation theory appears plainly from the content of péragraph 28 of
the judgment, in which the learned judge pronounced “As Baxter

Administrative Law at 353 notes, administrative action has automatic

consequences; lawful administrative action may create a right, a
privilege, a power, a liability or a duty or it may remove any of these.”

Davis J went further to illustrate this concept, pointing out that *when a

-
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nit before the full court

The argument was formulated as tollows in the City's heads of argumeant before the full
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i a decision by a functionary that wouid be amenable to revocation in terms of either s B9(3) or s 62(3)
were fo be beyond the reach of either of those seclions merely betause it gave rise fo a right in favour of
any person even if such right had not ‘accrued’ in the sense of having been exercised, the provisions
waould be in large measure dead letiers. Thal cannot have been the infention of the legislature.

It is submilted that the construction of § 62(3) contended for by the Second Respondent is supporied by a
consideration of s 82(1). The right of appeal granied in terms of s 62(1} is not restiicted In any way. It is
only the effect of the delermination of an appeal thal may be restricted by reason of the qualification to the
eifect of the appellate authority’s dacision in terms of 5 62(3). Section 62(3) does not restrict the appellate
authority’s power fo confirm, vary or revoke the decision appealed against; it merely fimits the effect of
such confirmation, variation or revocation. If the intention wers to exclude an appeal in any case where
the decision had the consequence of meraly granting & right instead, as if is submitled it was inlended,
merely fo limit the effect of an appzsl decision in @ case whare a decision had granied a right that baen

availed of, the approprisie place to impose ihe fimitation would hava been in s 62(1)."
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person applies for a license, her rights to a licence are determined. ...

- Iz ’ . ‘ r H . i 8
A favourable determination therefore resulls in an accrual of a right’.

Accordingly, it was submitted_that rights did accrue to Actaris when the
first decision was made. The nature of those rights was such that the
City was not at liberty to accept the bid‘of any other tenderer. In
regard to the acceptance of the bid submitted by Syntell it was functus

officio on the basis of the determination theory.

| disagree. If Actaris was expressly advised that the tender award was
subject to an appeal procéss, then it must follow that rights did not
accrue {o it in the sense as is contemplated b)} the Reader judgmeﬁt. It
matiers not that the City may have b_een under a misapprehension as
to the applicability of appeal process to the award of tenders. Factually
the City did not intend rights o acbrue to Actaris until the appeal

process had been finalised.

Moreover, once the appeal process has been embarked upon it would
seem to me that Syntell is entitled fo demand that it be concluded.

The tender award may furthermore not legally be implemented at this
stage. In terms of the tender award letter, no rights would accrue to
Actaris until any appeal in terms of the Systems Act had been

finalized. The word ‘finalized” in the ftender award clearly

Reader judgment, page 14, par 29
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contemplated a final determination or decision on the merits of the
appeal by the relevant appeal authority and not, as is contended for by
Actaris, a decision by a different functionary that no appeal was
available. The very condition to which the accrual of rights pursuant {o
the tender was made subject presupposed that unsuccessiul
tenderers did have a right of appeal. It is no answer for the City now to
suggest that, in the light of the Reader judgment, the condition must
be regarded as having been based on a wrong premise (unless the
City is successful in its appeal against that decision). The City is

bound by its own decisions (even if flawed) unless and until they are

sét aside (Qudekraal Estates (Pty) Ltd v City of Cape Town_and
_(ih_@_[g 2004 (6) SA 222 (SCA) at paras 26-37). The City also cannot
depart from the SCMP, even if any of its provisions appear to h‘éve
been inserted on the basis of a wrong interpretation of a law. In the
absénce of any fir_‘aal decision on the merits of Syntell's appeal, no

rights in relation to the tender can thus have accrued to Actaris.

Mr Binns-Ward submitted that Syntell's contingent reliance on

Oudekraal Estaies case in the alternative is also misplaced. What

Syntell seeks in this matter is a mandamus directing the City to hear
an appeal in terms of s 62 of the Systems Act where no such right of
appeal exists in law. It is seeking an order from the Court enjoining
the City fo do what it is not permitted in law to do in terms of the
Reader judgment's consiruction of the statutory provision. What the

judgmeni in Oudekraal determined was that it was impermissible to
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mount coilaieral challenges ic administrative decisions other than
defensively. It did not decide that a court was required to enforce an
invalid administrative- decision unless and until it was set aside on
review. On the contrary, notwithstanding its impeachment of the
former City of Cape Town's collateral challenge to the unlawful

decision of the Administrator to proclaim a township at Oudekraal, the

- SCA refused to grant the appellant an order requiring the City fo

comply with the requirements of the adminisirative decision in

question despite it not having been set aside on judicial review.

Again, | disagree. The right to an appeal would exist, also in terms of
the Reader judgment, if rights had not accrued to Actaris. The moment
it is found that there does indeed exist a right of appeal, it must follow

that Syntell would be entitled to the mandamus is seeks.

Mr Rosenberg, who appeared on behalf of Actaris, essentially

advanced two arguments on the merits

(a) The Tirst proceeds as follows

(i) A final decision was purportedly taken by the Bid
Committee that the tender of Actaris be

accepted, and that decision was not conditional

(nor, allegedly, could itlegally be)
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(i) The City’s notification lefter did not purport to
insert conditions into the award of the tender: it
was simply “purporting fo point out what the City
regarded as being the prevaifing legal position,
namely that tender awards wére ... subjectto a s
62 appeal. This being so, implementation of the

award was suspended pending any s 62 appeal’,

(iii) That letter could not confer a right of appeal on
Syntell, because no such right can be conférred
(either ex lege or ex contractu) by an incorrect

assumption by the City communicated to Actaris.

(iv) - And thus no appeal can lie against it in ferms of

section 62(3) of the Systems Act.

This argument, as Mr Farlam pointed out, fails to give due recognition
fo the fact that, irrespective of what the Bid Commitiee may have
decided, no rights could vest with Actaris until it had been told in
unequivocal terms of an unconditional right to implement the contract. |
That plainly did not happen, as the City's letter of 19 January 2007
made clear. There is therefore no guestion of section 62(3) having

been implicated, or any right to appeal having been qualified or

rendered meaningless.
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The argument also overlooks that section 62(1) of the Systems Act
entiles Syntell to appeal: Section 62(3) is concerned with remedies,
and stipulates in this regard that an appellant is precluded from
obtaining any reversal of a decision if vested rights have accrued. lt is
thus not a question of the City's notification letter conferring on Syntell
a right which it did not have. That right already existed (ex lege) by
virtue of section 62(1). The notification lefter merely ensured that there
was no question of the s 82(3) proviso coming into play, and

effectively rendering the appeal hugatory.
I agree with both these submissions made by Mr Farlam.
Actaris’ second argument has the following components:

(a) While the award of the tender to Actaris involved an
administrative decision, the relationship of the parties is that

of ordinarily confracting parties;

In the circumstances, notwithstanding the City's earlier

ey
—

communication that the tender was not to be implemented
pending the appeal process, the City and Actaris (as
contracting parties) could subsequently agree that the City

should commence work;



68.

69.

(c) This is supposedly “exactly what has happened®, by virtue
of the City’s letter to Actaris dated 21 September 2007 (par
31), after the City had “frfightly or wrongly, ... concluded that

the appeal process could be taken no further”,

(d} Pursuant thereto, “the parties proceeded to implement the

contract” and rights “clearly accrued”,

(e} There can accordingly ‘no fonger be any falk of a
suspension of the award’, while even if Reader was not
previously of application, ‘it certainly is now by virtue of the

City’s later decision to implement”.

When considering this argument, it must again be appreoiate_d, that it
is not a question of a right to appeal having to be bestowed on Syntell:
the right existed through section 62(1). Section 62(3) merely. deals

with remedies, and is concerned with what relief can be awarded to

appellants.

in any event, there can, on this alternative submission of Actaris, be
no question of section 62(3) having been implicated prior to 21
September 2007 (well afier Syntell's appeal was lodged, amplified and
comprehensively argued before the City Manager). The allegedly
disqualifying circumstance only, on Actaris’ vérsion, occurred on or

about 21 September 2007. That can accordingly not diminish Syntell's
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right to the declaratory order outlined in paragraph 2 cf the amended
notice of motion — in terms of which Syntefl has asked for an order

“ld]eclaring that [Syntell] was entitled to appeal on 8 February 2007 in

terms of section 62 of the [Systems Act] against the tender award...”

{emphasis added).

Moreover, if Actaris’ alternative submission is correct, what this means
is that Syntell could appeal and set aside the fender award to Actaris
from 19 January 2007 to 21 September 2007, but from then onwards
was precluded from obtaining any meaningful relief in an appeal. In
other words, the City could have finalized its appeal in the middle of
September 2007, when it abandoned- that process, but after
erroneously concluding that there was no appeél remedy for Syntell in

the light of Reader, was able to scupper'it.

itis difﬁcult to see how that argument assists Actaris. Thé City would
plainly have acted édministratively unfairly if and when it pulled the rug
out of the tender process by conferring rights on Actaris. The City’s
actions would therefore be clearly reviewable, while Actaris and the
City could also be interdicted in the meanwhile from acting in terms of
their patently wrong decision. In any event, it is submitted that section
62(3) must refer o the position when the appeal is lodged and the
rights ~conferred at that time. Moreover, inasmuch as any
communication to Actaris in late September 2007 about there

nurportedly not being any internal appeal was made in a contracival
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context, it would be void as a result of being premised on a mistaken

assumption by the City (and presumably Actaris).

Syntell asks that the City's appeal authority (in this case, the City
Manager) determine its appeal. In addition, it seeks to interdict Actaris

from implementing the tender award pending the determination of

Syntell's appeal.

The requirements for a final interdict (as crystallized in Setlogelo v

Setlogelo 1914 AD 221 at 227) are satisfied on the papers.

Syntell alleges a clear right to have its appeal determined by the City
and an infringement of that right is established by the City's

undisputed refusal to determine the appeal.

Moreover, contrary to Actaris’ assertions, neither review nor a
damages claim is sﬁitable alternative remedies available to Syntell.
Review of the City's decision to award the tender to Adctaris is no
alternative o determination of an internal appeal which ‘has already
been prosecuted and argued. Review grounds are in any event

narrower, and therefore not comparable with appeal grounds.
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Deaclaratory relief sought

In its proposed amended notice of motion Syntell seeks an order
declaring that it was entitled to appeal in terms of section 62 of the
Systems Act. No basis for objecting to the proposed amendment was

advanced, and it is granted.

Séction 19(1)a)(iii} of the Supreme Court Act 59 of 1959 empowers
this Court “in its discrefion, and at the instance of any interested
person, to enquire info and determine any existing, fiture or
contingent right or obligation, notwithstanding that such person cannot

claim any relief consequential upon the determination”.

- The right which the Court is being asked to investigate and determine

clearly relates to an existing, legally enforceable right. Declaratory
relief is furthermore appropriate and desirable in circumstances where,
as in this case, an issue of sig'niﬁcant public interest is in dispute. It is
reiterated, in this regard, that, as the City has acknowledged, “the
appiication raises a matter of importance for the City’s administration
of procurement matters. I, contrary to the City’s understanding, the
Applicant is indeed entitled to an appeal..., so are many other
unsuccessful tenderers whose appeal have also been turned away or

placed on hold pending'fhe determination of the Supreme Court of

Appeal in the Reader case”.



A case in point is £x parte Chief {mmigration Officer, Zimbabwe 1984

(1) SA 376G (ZS). In that case, the parties contesied the validity of a
judgment determining the legal position of “afliens” under Zimbabwean
immigration legislation. The Court exercised its discretion to grant

declaratory relief, pointing out at 377E-F:

‘A powertfully persuasive factor for the exercise of the
discrefion in favour of the applicant is that the issue
concerning the judgment of this Court is anything but
absiract or purely intellectual. it is very much alive and if nof
resolved in these proceedings will inevitable come before
this Court in the near future. It affects the applicant...and
-doubtless many other aliens similarly positioned fo the
fimmigrants concerned]. The raising of it in legal circles has
caused uncertainfy and anxiety in the minds of immigration
officers. It is only right and propér, therefore, that this Court
should declare...upon the valfdity or ' otherwise of its

judgment”.

Similar considerations warrant a declaratory order in this case.

In the circumstances | am not persuaded by the argument that the
tender had been finally awarded; that the letier could not detract from

the finality of the award ~ and hence that rights had accrued.
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in the premises | uphold the conientions made by Syntell that the
matter of ils appeal is distinguishable from the facts in the Reader
case and that the ratio in that case was accordingly not applicable fo
Syntell's internal abpeal since the tender award was explicilly made
subject to an appeal period and the City had notified Actaris in express
terms that no rights would accrue to it until any appeal process had

been finalized.

| also uphold the Syntell contention that there were therefore no
accrued rights which would be affected by a variation or revocation of
the tender award on appeal. Accordingly, the internal appeal provided

by section 62(1) of the Systems Act was still available to Syntell.

In the premises | make the following order

(a) Declaring that the applicant was enﬁtied to appeal on
8 February 2007 in terms of section 62 of the Local
Government. Municipal SystemSAAct 32 of 2000 (‘the
appeal” Aagainst tha tender award B9E/2006/07 made by the
first respondent’'s supply chain management committee on

17 January 2007 (“the tender award”);

{b) Directing the first respondent to determine the appeal

against the tender award,



(c)

(d)

interdicting the first and second respondents from taking
ary steps whatsoever to implement ihe tender award,
alternatively to further implement the tender award, pending

the determination of the appeal;

Directing that the costs of this application be paid by the
first and second respondents jointly and severally. The

costs include the costs of iwo counsel.




