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[1} The applicant in this matter {to which i shall henceforth refer as "CML") is
Club Mykonos Langebaan Limited, a property development company carrying

on business at Langebaan in the Western Cape Province.



[2] The first respondent, the Langebaan Country Estate Joint Venture, is also
a property developer. It was formed by the second and third respondents,
which ‘qum the owners of a large fract of land described as portion 1 of the
farm Oliphantskop No. 191 at Langebaan {"Oliphantskop”). The purpase of the
joint venture was o develop Oliphantskop, in six phases, and to establish what

is now known as the Langebaan Country Estate.

[3] The first three respondents were represented by one set of attomeys and
counsel and were referred to collectively in the proceedings as “the developer”.

| shall continue to describe the first three respondents in this manner.

[4) The fourth respendent is The Saldanha Bay Municipality. Oliphantskop fell
within the municipality's area of jurisdiction under the Land Use Planning
Ordinance, 15 of 1985 (I propose, in what follows, to refer to this Ordinance as

“_LUPQ" and to refer to the fourth respondent as "the Municipality®).

[51 The remaining respondents were cited only because of their potential
interest in the matter. No relief was claimed against them and they played no

part in the proceedings. No more need be said about them.

[6] For the development of the Langebaan Country Estate to commence it

was first necessary for the developer to rezone and subdivide Oliphantskop.



Section 16 (1) of LUPO empowers the Council of the Municipality o gran! or
refuse an application by an owner of land for the rezoning thereof”, and section
25 {1} entitled the Council to “grant or refuse an application for the subdivision
of land”. Approval for such rezoning and subdivision had to be obtained from
the Council on application made under sections 17 and 24 of LUPQ. The
developer made such an application. Pursuant to an objection from CML, with
which the Council of the Municipality concurred, approval for the rezoning and
subdivision of the first phase of the development was subsequently granted.
However, the approval was granted subject E conditions imposed under
section 42 of LUPO which, in general, entitles the Council to grant applications
of this kind “subject fo such conditions as [it] may think fif”. This matter
cencerns the meaning, and enforceability, of some of the conditions which were
imposed by the Council, and also some of the conditions imposed in respect of
the approval of a second application to rezone and subdivide OGliphantskop

further, so as to enable phase 2 of the development to proceed.

[7] So much for a brief outline of the parties and the main point of contention

between them. H is necessary now to examine the facts in closer detall.

[B] Structure plans are an important town planning and urban development
tool. Section 5 (1)} of LUPO provides that a structure plan “ayfs] down
guidetines for the future spalial development of the area fo which it relafes

{including urban renewal, urban design or the preparation of development



plans) in such a way as will most effectively promote the order of the area as
well as the general weifare of the community concemed.” The structure plans
for the L.angebaan/Saldanha Bay area, approved in terms of section 4 of LUPO,
have since 1992 reflected there to be a road linking the Main Road 233, which
runs into Langebaan from the north east, with Minor Road 45, another larger
road providing access from Langebaan to the town of Saldanha and from there
to towns further up the west coast. | shall refer to the proposed road reflected
on the structure plan as the “link road”. The structure plan shows the fink road
to follow a route directly across that part of Oliphaniskop which the developer
intended to develop. | shouid mention, at this point, that the linking is at present
constituted by the so-called “Leentjiesklip Road” which runs in a north/south
direction from the z_m‘ 233 to the MR 45 more or less parallel to the edge of

Langebaan lagoon.

[9] The original application for approval to rezone and subdivide Oliphantskop
did not make provision for the possibility that the link road contemplated in the
structure plan might one day be constructed. Notice of the application was duly
given by the __,___E:_n_nm_@ to CML, which owned neighbourng .Eo_umnw
immediately to the north of QOliphantskop, by way of a letter dated 14 February
2003. It is apparent that the fact that the developer's application made no
provision for the link road was of concem to CML. A meeting to address this
concern was convened and on 5 March 2003 representatives of the

Department of Transport and Public Works (the sixth respondent in this



application), CML, the Municipality, and the developer met in Cape Town. A
minute of the meeting was subsequently produced. Because the parties
submitied that the content of the minute was important | shal! quote from it in
some detail. In doing so | refer to those persons who are referred to in the
minute by referring to the party they represented, rather than their names. The
material portion read as follows:

“2. BACKGROUND

{The developer] said that the meeting was mqm:m_mm because of a query

from [CML] that the planning for the Langebaan Country Esfate does not

take his nghis (approval for a Subdivisional area) as neighbour into

account. The aim of the meeting is therefore to discuss the issue and try

to find a sofution thal wil benefif both parties and in doing so facifitate the

approval process.

The roads under discussion are the following:

{a} Existing Leentjiesilip road/streel (Minor Road 45) between Langebaan

and Club Mykonos

{b) The road as shown on both of the Stucture Plans for the area, linking

Main Road 233 from the Golf Club Iw.:mm intersection with Club Mykonos

fc} Main Road 559 (partly proclaimed also known as the Ofiphants Kop

road.)}

3. DISCUSSION

A lengthy and delafled discussion folfowed on each of the roads as

mentioned as wefl as alt aspects linked fo thal. The consensus was that



Main Road 559 is the preferred road for access to Club Mykonos. The
following decision was then agreed upon by all parties present:
DECISION
(1) Saldanha Bay Municipality fo formally apply (by mean of a Councif
decision) to the Deparment of Transport & Public Works for the
procfamation of the remainder of Main Road 559 S.mp_ has nof been
proclaimed.
(2} [The developer] to supply [CML] with a plan showing:
(@) The re-alignment of Minor Road 45 fo be partially
accommodaled in future on fand {north westem comer belonging o
fthe developer])
{b) | Detaif regarding the section of the fink road between Main
Road 233 and Club Mykonos fafing within the first phase of
development of the Langebaan Country Esltale.
{(3) fCML] to provide [the Municipalify] wilh a lefter of objeclion stating:
fa}  their concem regarding the ignorance of the fulure road
finking Main Road 233 with the existing Minor Road 45 to the
east of Ciub Mykonos, as included in ‘Sm section 4 (6)
Structure Plans of Langebaan and Verdenburg-Saldanha
and Environment
(b))  endorsing the solution as proposed for the re-afignment of

Minor Road 45 through phases 1 and 6 of the proposed



devefopment (Golf Estate) up to the existing intersection with
the MR 233 at the road from the Golf Club House.
{4) [The developer] to respond fo [CML's] leffer of objection fo fthe
Municipality] by stating thaf
fa) the link Road between Main Road 233 and Club Mykonos as
currently planned in the Golf Estale is not in line with the approved
Structure FPlans as applicable, bul wifl be re-aligned o
accommodale the fulure link road as indicated in the Structure
Plans
(b) the section of this road within the first phase of the development
of the Langebaan Couniry Esfate conforms f{o the siandards

required for such a fink road should it be implemented in the future.”

[10] On 10 March 2003, as foreshadowed in the minute, ChL’'s town planner
wrote to the Municipality fo object to the application stating that the application
to rezone and subdivide Oliphantskop did not take account of the link road, The
relevant portion of the letter read as _ﬂo_ﬁoimw
“‘We are acting on behalf of D_su Mykonos Langebaan Lid., the registered
owner of erf 2802 Langebaan. The posial address of our client is P.O.
Box 6140, ROGGEBAAI 8012,
Our cfient is not against the devefopment of the Langebaan Golf Estate,
as long as such development is carmied out in m responsible and desired

manner and withou! being prejudicial to the existing zoning rights



appticable to erf 2802. If is important that alf interested and affecied
parties, the Councit and the applicant are not prejudiced by wrong and
inadequate planning decisions. With this in mind we would like {o raise
the foltowing objection.

The Vredenburg-Saldanha and environment Urban Structure Plan as well
as the Langebaan Local Structure Plan {both approved in ferms of Section
4(6) of LUPQ) indicale a future road linking Main Road 233 from the Golf
Club House intersection with Minor Road 45 fo the east of Club Mykonos.
The proposed rezoning and subdivision as advertised, unforfunately do
not take cognizance of the link road as required in terms of the fwo
structure plans {Attached please find extracts A and B from these plans
showing the future road). Please note that the proposed rezoning and
subdivision {phase 1) will affect the southem section of the future link road
(Annexure C), close fo the intersection with Main Road 233.

After discussions were held between the applicant, the Department of
Transport & Public Works and our client on 5 March 2003, we were issued
with an amended plan (Annexure D, Diagram No.358/4000 J - no dale)
showing a fink road between Minor Road 45 and Main Road 233 and
described as Afternative Route 2. This proposed road is in line with the
requirements of the 2 Secfion 4(6) Structure plans and therefore
acceptable to our client. If Councif resofved to support this proposed link

road, our objection will aufomaticalfy fapse.”



[11} Shortiy after this letter was written, and as had been choreographed at the
Bmm::@ on 5 March 2003, a response to the objection was forthcoming from
the developer's town planners. Although the only copy of this fetfer available to
the Court is extremely poor it is possible lo discem that it was received by the
Municipality on 18 March 2003. It appears to reiterate much of what was
contained in the minute of the 5 March 2003 mesting. As far as can be made
out the letter confims that the first stage of the link road “shoufd it be
implemented in fhe future” would conform to the required standards, and that
the section of the link road which fell outside of phase 1 of the development
would be realigned so as to accord with the structure plans. Finally, the letter
records that CML's objection to the rezoning and subdivision application had
Yapsed”, because a revised subdivision plan refiecting the link road was

acceptable to CML.

[12] On 28 April 2003 the Municipality wrote to notify the developer that its
m_un___nm._:o: for rezoning and subdivision approval had been conditionally
granted by the council. At this stage it is sufficient to refer to conditions {c) and
e} .o_ﬂ the approval, the latter incorporating a condition described as Special

Development Condition: Civil 11.

[13} Condition {c) provided as follows: “thal a revised subdivision plan for

Phase 1 be submitfed to the satisfaction of the Chief: Town Planning and
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Buifding Control that indicates the proposed finking of Main Road 233 from the

Goif Club House intersection with Minor Road 45 fo the east of Club Mykonos;”.

(14) Condition (e) provided that “alf defail must be in accordance with the
Engineers Conditions” attached to the approval as an annexure. Clause 11 of
the Engineer's conditions related to the link road. It read as follows:
“Councif concurs with the objection of Club Mykonos Langebaan Limited
fo the original layout not making provision for a suffable link road for the
area to the north of the develfopment wilh the area fo the south of fhe
development. As Ciub Mykonos has done, Council withdraws ifs objection
provided that the fayout is altered to make provision for a north / south link
road as per the “Amended Plan received from Warren Simpson and
Partners” dated 10 March 2003. The approved artenal fink road is shown
in bold on Annexure “E". This proposed link road shalf un from the
existing bend on Provincial Road DR45 adjacent fo erf 4835 south
towards the existing Langebaan Country Club and meeling Provincial
Road MR233 at the existing access lo the Country Club.
This arterial fink road shall have a road reserve width of at feast 25
metres.
It is advisable that the number of roads within this development which wilf

intersect with this proposed arterial road shoufd be restricied.
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The spacing of alf proposed access roads from this proposed arterial road
shall be in accordance with the slandards contained in the Provincial

Guidelines on access rmoads.”

[15] It must be mentioned that the ‘amended plan received from Warren
Simpson and Partners dafed 10 Mamch 2003 referred fo in condition 11,
reflected the link road to run across the whole of Oliphantskop from the MR 233

to its northem boundary.

[186] A revised subdivision plan as no:ﬁ:.__.u_mﬁma in condition {c) was prepared
on behalf of the developer. This plan, a copy of which was annexed to the
replying affidavits marked “PC56" was to the satisfaction of the appropriate
official and certified thus on 1 May 2003. Although the plan was the subject of
much debate about its import and meaning it speaks for itself. It is simply a
subdivision pian, and it shows what _.H.mjoém - nothing more and nothing less. |
shall endeavour, in words, to adequately descrnbe what is so much betier

shown by the plan itssif.

[17] The pfan shows the boundaries of the southem portion of a road in the
position of the link road, where it intersects with the MR 233 at the Golf Club
house intersection. It can be calculated from the scale that the plan reflects the
road to be 25 metres wide. The part of the road refliected on the plan is

adjacent to phase 1 of the development - it goes no further north. The road



12

reflected on the plan is zoned transport zone, the same zoning description
given to that part of Main Road 233 alsc shown on the plan. In terms of the
Langebaan Scheme Regulations made in terms of section 7 of LUPQ the
primary use of a transport zone is as a public road. And the road depicted on
the plan is allocated a separate erf number, namely erf 6968. Because this was
a point of contention between the parties it icmw be mentioned that what the

plan does not show is the entire length of the link road referred to in the

structure plans.

[18] A month or so fater, on or about 6 June 2003, the developer made
application to the Municipality for the rezoning and subdivision of Phase 2 of
the development. It included in its second application a tract of land which had
not formerly formed part o_q._u:mmm 2 (the developer had intended to develop this
piece of land in phase 8} but which also lay to the west of the link road reflected
on the structure plan. The development of the additional piece of land was
described as Phase 2A. Thus Phases 1 and 2 (Phase 2 now including 2A)
related to all of Qliphantskop which lay to the west of the link road, and these
phases connected the scuthem boundary of D__v:m:a__a.u adjacent to the MR

233 with its northem boundary, near to the southern end of the MR 45.

[18) The application for rezoning and subdivision of Phase 2 and Phase 2A
contained some detail of the proposed development. The application document

for Phase 2 stated that *This northem part of the golf course will also be
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secured once the issue regarding the Mykonos/ Ofiphaniskop road has been
resolved. Construction on the first part of the fink road from MR 233 fo Mykonos
thaf falls within the Estate has already started and this road is being built to the
standard as prescribed in the Langebaan Structure Plan.” To understand fully
the relevance of the first sentence of the above ncc‘ﬁma portion of the
application it is zmnm.mme to point out that it is apparent from the application
document that what the developer had intended was an estate "secured by
means of a 24-hour securnly service, secunfy fences as well as controfied
access gates”. It is clear from an examination of the original plan relating to the
Phase 1 application for rezoning and subdivision approval that what had
originally been intended was a private, fenced and secured estate, with
confrolled access uoiﬁm. The original concept entailed the entire northem
boundary of the development being closed off. it will be appreciated that the
route of the link road reflected on the structure plan {which, if it was to be
constructed, would be a public road) cuts through the development, and
complicates securing the estate in the manner originally intended by the

developer.

[20] The phase 2A application document described the reason for the
application to rezone and subdivide as follows: “This mofivation is for the
extension of the second phase in that the design for the fink road from Main
Road 233 (from the Club House) with Minor Road 45 fo the east of Club

Mykonos (as per the Structure Plans) has been finalized and this extension
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serves fo consofidate all development west of the said link road.” The phase 2A
application included a preliminary site layout plan which shows the entire length
of the link road, from the MR 233 in the south, to the northem boundary of

Oliphantskop.

{21] The application to rezone and subdivide Phases 2 and 2A also elicited an
objection from CML. On 10 June 2003 CML's town planners wrote to object to
~ the appiication, stating: éﬂm would like to refer you lo our lelter dated 10 March
2003, ref. 1.172/03018 re the important fulure link road 53:@3 phase 1. The
only access fo yvour proposed phase 2 (Woltemade) is a road connecling with
the above north-south major link road. In par 7.1 of m._.m motivational report
received from CK Rumbolfl and Partners [the developer's town pfanners],
reference is made fo the fencing off of the northern section of the proposed
Estate (consisting of phases 1,2 and 6) with a secunty access point opposite
ifre existing entrance _.,.o the club house. According to the report alf roads within
the Estate will be private roads.

On behalf of our ciient we .oEmn_ﬂ against the proposed securng and
privatization of the fulure link road umHEmmm Minor Road 45 and Main Road 233.
No alfernative link road has yet been proclaimed and buift, and until this
altemafive future road has been proclaimed and constructed, the major north-
south link road through phase 1 may not be pnvalized and/or closed for the

general public.”
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[22] On 27 May 2004 the developer was nofified that its appfication for
rezoning and subdivision approval for Phase 2 was approved by the
Municipality. Again, the approval was subject to conditions. Condition {c}) was
relevant to the link road and it provided, in much the same way as had phase 1
“condition {c), as follows: ‘thaf the proposed subdivision plan for phase 2 be
approved inclusive of the linking of Main Road 233 from the Golf Club House
intersection with 3...3‘0_1 road 45 to the east of Club Mykonos.” Condition (d}
incorporated the Engineer's conditions and condition 11 was in identical {erms

to that imposed in respect of the phase 1 application.

[23] The subdivision plan referred to in the Phase 2 condition (c) approval was
not the same as the preliminary site layout plan which had accompanied-the
Phase 2 application. The |atter plan had reflected the link road extending from
the MR 233 all the way to the northern border of Oliphantskop. As was the case
with the phase 1 “revised subdivision plan” the approved plan did not qmn‘mn# the

link road at all.

[24] Development in the area was proceeding apace and on 16 May 2005
CML, which had applied to the Municipality for permission to subdivide its own
iand which lay immediately to the north of Oliphantskop. CML’s application was
approved by the Municipality. This approval was conditional upon, inler alia,
CML extending the Minor Road 45 to the northern border of Oliphantskop, in a

position where it would join with the link road reflected on the structure plans.
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The extension to MR 45 was physically completed by December 2005. Thus
the southem part of the link road, intersecting with the MR233 at the Golf Club
house intersection and adjacent to Phase 1 of the Langebaan Country Estate
development, was in place. Furthermore, the MR 45 had been extended by
CML in compliance with the condition imposed in respect of its subdivision
application, in a southerly direction to meet with the northem boundary of

Cliphantskop.

[25] The District Roads Engineer was also involved in the extension of the MR
45 in a southerly direction to the northermn boundary of Oliphantskop. He had
wriiten, on 6 May 2005, to CML'’s engineers about the extension of the MR 45
and in a postscript to that _.mzmp copied to the Municipality, confimed that the
Municipality “would do everything in its power {o expedite extension of Minor
Road 45 and through the Langebaan Counfry Esfate”.  That this was the
desired objective of the Municipality is evident from the ﬁ.ﬂw of a letter it had
written on § May 2005 to the District Roads m:m_:mmﬁ In this letter the
Municipality stated that the approved structure plans had made provision for the
link road to be extended through Em. Langebaan Country Estats; that with the
development in the Langebaan/Mykonos area the construction of the link road
had become a reality; that the construction of the road was being undertaken
by two developers, namely CML and the developer (that is, the first
respondent); and that CML were busy with the construction of its portion of the

link road; and the developer was in the process of obtaining environmental
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impact approval before its portion of the link road would also be built. It is
evident that the scene had been set for the possible construction of the link
road, following a route through the Langebaan Country Estate, as the structure

plans has envisaged.

_mm_. During July 2005 Withers Environmental Consultants, having been
appointed by the Municipality, commenced work on an environmental impact
assessment relating to the link road over Oliphantskop. It is unclear how far
their work progressed. It is obvious that it was CML’s frustration with what it
believed to be tardy progress towards the realisation of the link road that
caused it to write to the Municipality on 7 August 2006 to ask whether the
developer or the Municipality were to build the road. No m:m?mﬁ fo this lefter
was, or has been, forthcoming. The environmental assessment process
referred to above came to a standstill shortly atter this application was launched
in September 2006, after the developer's atforneys had written to the
nc:mc_.ﬁmam to suggest that it be stopped. Nothing further in regard to the
possible construction of the link road has happened. In short, matters ground to

a halt.

[27] These are the important facts. To determine whether or not phase 1
condition {c), read with clause 11 of the civil conditions,-and phase 2 condition

{c), read with the same civil condition clause have been complied with by the
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developer, one must first establish what the conditions required. It is this

question which iies at the heart of the dispute between the parties.

[28] CML's claim for declaratory relief began as one based upon an
interpretation of the conditions as a whole which, so its counsel argued,
imposed upon the developer, or the Municipality, or both of them, an obligation
mnﬂcm_a to construct the link road. Once it became obvious that this argument
would not hold water CML changed tack. In the end the substance of the
primary declaratory relief claimed by CML was an order amn_m:.:m. that in terms
of the conditions {taken as a whole) the developer was "required in terms of the
condifions of subdivision...to make provision for the creation and constriiction
of the fink road” and to this was wncu_mn a prayer for an order directing, inter
alia, the developer to submit revised subdivision plans for phase 1 and phase 2
which included a depiction of the entire length of the link road, and the other
detail set forth in civil condition 11. The developer and the Municipality argued
that the conditions did not require the entire length of the road to be reflected
on the subdivision plans and, they .no:.m:ama_ the plans which had been

submitted by the developer did comply with the conditions.

[29] The developer contended, in the aiternative, that if the conditions were
interpreted in such as way so as to amount to a vesting of land in the
Municipality this would result in there being an unlawful expropriation of the

developer's property without compensation. The conditions, interpreted in this
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manner, would be uitra vires the powers accorded to the Council to impose
conditions under section 42 {2) of LUPQ. The uffra vires point was refevant it
was argued, firstly, because it pointed against an interpretation of the
conditions which had this result, and secondly, because the Court could not
order compliance with an invalid condition. In regard to the second leg of the
uttra vires argument the developer contended that it was entitled,
notwithstanding that the validity of the conditions were not in issue in these

proceedings, to mount a collateral challenge to their validity.

[30] An interpretation of the conditions in the manner contended for by CML
had, according to it, far-reaching implications, such as the automatic vesting of
the developer’s land in the Municipality. In order to understand the argument it

is necessary to examine how subdivisions come to be in terms of LUPQ.

(31} Section 23 {1) of LUPO provides that land can only lawfully be subdivided
once an application under section 25 {1) has been granted. Section 26 provides
that o:nm‘ an application to subdivide land has been mqmama‘ “the owner of the
fand concemed shall submit a general plan or Q__.mmwm_.z. as indicaled by the

mcamﬁvmmzmﬂ_ concerned, to that Surveyor- General for his approval.”

[32) Section 27 of LUPO governs what happens after the general plan or
diagram referred to in section 26 has been mnuaama by the Surveyor-General.

in summary, once the requirements listed in section 27 {1) have been complied
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with in such a manner that the subdivision approval granted under section 25

cannot iapse, the subdivision is regarded to be “confirmed”.

[33] On confimation of the subdivision the provisions of section 28 become
relevant. Section 28 provides “The ownership of alf public streels and public
places over or on Hm:w. indicated as such af the granting of an application for
subdivision under section 25 shail, after confirmalion of such subdivision or part
thereof, vest in the local authornty in whose area of jurdsdiclion thaf land is
situated, without compensation by the local authorty concemed if the provision
of the said streets and public places is based on the nomal need therefore
arising from the said subdivision oris in mnnoamnnm with a policy delermined by

the Administrator from time to time, regard being had to such need.”

[34] CML contended that the provisions of section 28 of LUPO had the result
that the southem portion of the link road reflected on the phase 1 revised
subdivision plan vested in the Municipality. Had the entire length of the link road
been reflected on the m:wn_im_o:n_m:m the entire length of the link road would
have vested in the Municipality as opposed to simply the southern portion Q Sm
link road adjacent to phase 1 of the development. This would, so the argument
went, have considerably facilitated the process by which a final decision to
construct the link road would have been made, which is what CML’s ultimate

objective was.
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[35] Bui it is clear that the operation of Section 28 does not inevitably lead to
an automatic vesting. It is only “...if Sm provision of the said public streels...is
based on the normal need therefore arising from the said subdivision, oﬁ. is in
accordance with a8 policy determined by the Administrator from fime lo time,
regard being had to such need” that a vesting occurs. Whether or not the link
road was “.._.based on the nomal nmmq. therefore arising from the said
subdivision...” was not an issue pertinently addressed in the evidence placed
before the Court on affidavit in this maiter and to make a finding in this regard
would involve an unacceptable measure of speculation. | should add that CML
also contended that the structure ptans amounted to a policy determined by the
Administrator, but there was no evidence in the papers of there being such a

policy and its contentions in this regard are without merit.

[356] As | have intimated above, section 42 of LUPC empowered the Council to
impose conditions when granting an application for rezoning and subdivision.
Stripped of provisions irelevant to this case the section reads as follows:
| “42(1) When ... a council grants... an applfication ... under this Ordinance,
{it) may do so subject to such conditions as HE may think fif,
42(2) Such conditions may, having regand fo —
fa) the community needs and public expendilure which in ... s opinion
may arise from the...application... concerned and the publfic expenditure

incurred in the past which in... ifs opinion facilitates the said

...application..., and
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{b) the various rates and levies paid in the past or {o be paid in the fulure

by the owner of the land concemed,

include conditions in relation to the cession of land or the paymen! of

money which is directly relfated to requirements resufting from the

said...application...in respect of the provision of necessary services or

amenities fo the fand concemed.”
Counsel for the developer argued that if the conditions which required the
revised subdivision diagram to show the link road had the result that such land
vested in the Municipality under section 28, or in any other way becomes
owned by it, then they were :B.m vires the powers of the Docnn_._. Relying on
South Peninsula Municipality and Another v Malherbe NO and Others 1999 (2}
SA 966 (CPD) it was mpwaima that the Council could only impose conditions
which had this result — a taking of land by -the ?,_c:_.nﬁm_mw without
compensation to the owner — in the exercise of its powers under section 42 {2}
of LUPQ. And under section 42 (2), as } understood the argument, the
“...cession of fand...” inherent in the vesting had to “direclly relate fo the
requirements resulfting from .::m rezoning and subdivision approvals] in respect
of necessary mmE‘.nmm. or amenities [o the land concemed.” The need for such 2
road had been anticipated when the structure plans were first produced and it
could not be said that such a need arose from the approvals. It followed, it was
argued, that a condition with the meaning contended for by CML had the effect

of depriving the developer of its rights in the land and it could thus not validly be

imposed.
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[37] | have some doubt whether a vesting of "public streets or public places”
which is the automaltic legal ng:mmn:mznm of the confirmation of a subdivision
can be equated to a condition requiring a “cession of fand” imposed under
section 42 (2} of LUPQ, or with the kind of cession of _m.:a which was the
subject of the decision in the South Peninsula Municipality case. Sections 28
and 42 (2) of LUPQ are different in language and unrelated in purpose (see the
analysis of the two sections in the minority Eamama in City of Cape ﬂoi: vV
Hefderberg Park Develcpment (Ply) Lid (281/07) [2008] ZASCA 79 (2 June
2008) at paragraph 45). Land which is indicated as public streets or public
places “at the granting of an application for subdivision under section 25" vests
auvtomatically in the Municipality under section 28 only if the provision for the
public streets and public places is based on the nommal need therefor arising
from the subdivision. Section 28 envisages a sifuation, as | understand i,
where the owner of the parent erf applying for subdivision {that is, before the
application is considered by the Council) contemplates that it will be necessary
that part of the parent erf be used as public m:mm...m and public places and thus
submits to the automatic legal consequence of vesting upon the confirmation of
the subdivision. This is not the same, as | see it, as a condition imposed after
the application has been considered by the council which requires a cession of
land to the Municipality where all the different factors referred to in section 42
(2} of LUPQ, such as the needs of the community, public expenditure, the rates

and levies paid in the past, or to be paid in the future, have been considered.
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[38] But even if the conditions were invalidly imposed | do not see how this will
avail the developer in this matter. it is settled law that administrative n_mn_mmm:m
stand until they are set aside by a Court, and outside of direct review
proceedings the circumstances in which a party may indirectly or collaterally
challenge the validity of un:.__j_m:m__qm action are namow (see Oudekraaf
Estates (Ply) Ltd v City of Cape Town and Others 2004 (6) SA 222 (SCA} at
244C — 244D; V & A Waterfront Properties v Heficopter and Marine Services
2006 (1} SA 252 (SCA) at 255F). In Oudekraal it was said, quoting with
approval from the decision of Conradie J. in Mefal and Electrical Workers Union
of SA v National Panasonic (Parow Factory) 1991 (2} SA 527 (C} at 530 C-D,
that “a colfateral chalfenge to the validity of the administrative act wiff be
avaifable, in other words, only ‘if the right remedy is sought by the right person
in the right proceedings"” Generally, this is where an administrative authority
seeks to enforce an invalid act against the party challenging the validity of that

act.

[39] In Helderberg Park Development the majority held (following the line of
reasoning expressed in Administrator Cape Province v Ruyleplaats Estates
(Pty) Lid 1952 (1) SA 541 {A) and Befinco (Ply) Ltd v Bellville Municipality 1970
{4) SA 589 (A})) that the imposition of a condition requiring a piece of land to
"he given off free of charge before any sub-divisional pfan will be approved” did

not amount to an expropriation without compensation because the owner need
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not have accepted such a condition, and because his freedom of choice in
deciding not to challenge the imposition of such a condition had not been
interfered with to the degree that it could be said that he had not enjoyed a real
freedom to choose. In Helderberg Park Developmen! the Court concluded that
‘Em applicant in that case, .._._,.:_n: had accepted the condition referred to above,
wanted “fo fake ihe benefils of the unfawful decision whilst being freed from the
. oE@mE:m flowing from #t". The court concluded that “{}his is something that
public or legaf poficy considerations cannot contemnpfate.” The position of the
developer - in this case is stikingly similar. It has reaped all of the benefits
flowing from the pemission granted to it by the Council to rezone and subdivide
its land. Its land has been developed and much of it sold off. For it now to seek
to avoid om_wmmﬂ_o:m on account of their having been invalidly imposed seems to

me to be impermissible.

[40] Furthermare, the form in which this matter was brought does not facilitate
a challenge to the validity of the conditions. In these proceedings there was no
iis between the developer and the Municipality. They are both respondents.
Issues which may be relevant ic Em validity of the conditions have thus not
been properly addressed in the evidence and, as | have already intimated, to
make findings about the validity of the conditions, an exercise which involves
examining whether the different requirements of section 28 and/or section 42(2)
of LUPO have been complied with, will involve too large a degree of

speculation for such findings to be reliable. itis plainly unwise to fish in a sea of
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evidence put before a Court by the parties for the purpose of resclving one

issue, in the hope of finding evidential material which answers another issue.

[41]) 1| therefore conclude that this is not a matter where ‘the right remedy is
sought by the right person in the right proceedings.” In these proceedings it is
not open to the developer to contend that the no:aaoz‘m in question were ultra
vires the powers conferred on the Council by LUPQ, and thereby avoid having

to comply with them.

[42] It was submitted by counsel for the parties that in construing the
conditions | should follow the technique muﬂamnmma by Joubert J.A. in Coopers
and h.wu_.mna‘ v Bryant 1995 {3) SA 761 (A) at 767 D to 768 E and described in
some detail in Christie Law of Contract in South Africa (5™ edition). In the
Coopers and Lybrand matter Joubert JA put it as follows: “According (o the
ﬁmoimn rule’ of interpretation the fanguage in the document is to be given its
- grammaltical and ordinary meaning, unless this would result in some absurdity
or some repugnancy or inconsistency with the rest of the instrument... The
mode of woamb.Enm.cn should never be fo interpret the u.ma.nim_‘ word or phrase
in isolation (in vacuo) by itself...The correct approach to the application of the
‘goiden rute’ of interpretation after having ascertained the fiteral meaning of the
word or phrase in question is, broadly speaking, to have regard:

(1) to the context in which the word or phrase is used with its interrelation lo

the contract...;
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(2) to the background circumstances which explain the genesis and purpose
of the contract, ie fo matters probably present lo the minds of the parties
when they contracted...;

(3) o apply extrinsic evidence regarding the surrounding circumstances when
the language of the document is on the face of it ambiguous, by
considering previous negotiations and correspondence belween the
parties, subsequent conduct of the parlies showing the sense in which

they acted on the document, save direct evidence of their own infentions "

[43] It must be bome in mind that in the Coopers and Lybrand matter the Court
was concemed with the interpretation of a document evidencing a bilateral
juristic act, namely an agreement 3 cede book debts. The imposition by the
Council of the conditions in question was not the recording of an agreement,
but a unilateral administrative act. There are, of course, aspects of the approvat
process which resemble the process of concluding a contract. Thus in Estate
Breet v Peri-Urban Areas Heailth Board 1855 (3) SA 523 (A) at 531C-E it was
said that “there is authonty and Emmon for holding that the steps by which a
fownship is mm_._m__u____.mamq:.h.zqoam mutual consent between the Administralor
and the applicant as to the fownship conditions, and the Administrafor may be
regarded, not inappropnately, as making an offer to the appficant which the
latter must accept if a township is to be brought info existence”. That case,
however, was about prescription and did not concem the question of the

interpretation of such conditions. Once they are imposed the conditions acquire
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the force of law, because section 38 of LUPO compels both the [ocal authorty
and all other persons to comply with them (cf. the separate assenting judgment
of Centlivres C.J. in Estate Breet at 525B-D). i is, as | see it, what was
intended by the Council that matters, not what was intended by the developer
or by CML. Thus, whilst the discussions which took place before the conditions
were imposed place the imposition of the conditions in context, limited, if any,
assistance in interpreting them can be had by having regard to the conduct of
the parties. What CML and the developer actually did after the approvals had
been granted, whilst it may be evidence of what those parties believed the
conditions to mean, cannot be useful in determining what the intention of the
Council was when it imposed the conditions. To this | must add that because
direct evidence of a party’s own intention may not be had regard to, to have
regard to what officials in the employ of the Municipality now say they thought
the conditions meant {to the extent that they may speak for the Council} is not

permissible.

[44] it is mvumaa from civil condition 11 that the Council itself considered with
a_.mﬁ.._,oE the failure of the original phase 1 application to take account of the
fink road and that it required _.mnmmz‘;_o: to be given to the structure plans,
which reflected the link road. The condition stated expressly that the Council
agreed with CML that the subdivision. plan should show the link road. The
structure plan is an important town planning guide. [t informs urban and town

planning and the orderly development of towns, so often achieved by way of
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the rezoning and subdivision of land. It seems to me that the conditions were
imposed precisely because the structure plan reflected the link road.
Furthermore, the officials who deposed fo affidavits on behalf of the
Municipality have ‘Emam it clear that the Municipality desires the road actually to
be built, and the Municipality has taken some steps to bring this to fruition. It
follows, in my view, that the Council is unlikely to have meant for only a part of
the link road to be reflected on the revised subdivision plan, as counsel for
developer, and the Municipality, contended. What use .__..ai_n_ that have served?
What had to be reflected on the revised plan was “the proposed linking of main
road 233 from the golf clubhouse intersection [at the south end of o_ﬁ:mam_ﬂ.a
with the minor road 45 to the east of Club Mykonos [at the northemn boundary of
Oliphantskop]”. On the face of it the plain meaning of the words used indicate a
reference to the whole length of the link road. The part of the road actually
qm‘_d_mﬂma on the diagram submitted is not a link, because it links, or connects,
nothing. For a link road to be reflected on a plan one must necessarily indicate
the two places being linked, and show the route of the road linking those
places. The road reflected on the amended subdivision plan submitted by the
developer in purported compliance with the condition is a cuf de sac naiaﬁn
only access to ﬁ:‘m development itself. And the same reasoning, as | see it

applies to phase 2 condition (C).

[45] The developer and the Municipality argued that it would be unusual to

require the subdivision plan to reflect detail not directly refating to phase 1 orto
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phase 2. However, in the exercise of its power to impose conditions nothing
orevented the Council from requiring the whale length of the link road to be
reflected, notwithstanding that part of the link road fell outside of the borders of
phase 1, or of phase 2. Indeed, to reflect only a part of the link would have
been more unusual, if one takes account of the factors outlined above.
Moreover, that the whole length of the read was Bmma to be reflected seems to
have been accepted by the developer in its letter written in response to the
origina! objection made by CML where it stated that the section of the link road
which fell outside of the phase 1 approvals would be realigned so as to accord

with the structure plans.

[46] In my view, then, phase 1 condition {c) and phase 2 condition (c}, read
with civil condition 11, required the subdivision plans to reflect the entire length
of the link road. | think that one can arrive at this conclusion by having regard to
the plain words employed by the framers of the condition without it being
necessary to rely to any material degree on other tools of interpretation. This
_E”ma._qm_mzo: may or may not have the result of ,__,m‘ﬂ_:@ the road in the
Municipality in terms of section 28 or, perhaps, under section 42 (2) of LUPOQ,
amu.mﬂaw:m on whether the requirements of those sections were fuffilled.
However, these are not questions which the Court can decide in this matter,
and as | have said, | make no findings in this regard. What is clear is that the

conditions, construed in this manner, have not been complied with.
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[47) Unceriainty conceming the meaning of the conditions lies at the heart of
this dispute. It is also apparent that the imposition of these condiions was
central fo the approval — indeed 53_ comprise virtually the only “non-standard"
condition imposed by the Council. The conditions in question did not impose an
immaterial or insignificant obligation on the developer. They were important and
had to be complied with. That the legislature intended that compliance with
conditions imposed by a Council when approving a rezoning or subdivision
application is essential and imperative is underscored: by the fact that a failure

so to comply is a criminal offence in terms of section 41 of LUPO.-

[48] The primary relief sought was declaratory in nature, and the Court could
only make a finding about the second or enforcement issue once it :mn_
determined the first declaratory issue. In Luzon fnvestments (Ply) Lid v Strand
Municipality and Another 1990 (1) SA 215 (CPD) at 230A the full bench
(Friedman, Howie and Conradie JJ.} quoted with approval from a decision of
the Supreme Court of Canada in Sofosky v The Queen 105 DLR (3d} 745 at
754 where it was held that "[dleciaratory refief is a remedy neither constrained
by form nor uo::n_mm by substantive confen!, which avails persons sharing a
fegal relationship, - in h..mm_umn_., of which a ‘reaf issuge’ conceming the relative
interests of each has been raised and falfs to be defermined”. In Luzon
investments, where a “ive mzn real issue between the parties” had been fully

canvassed in evidence and in argument it was found to be appropriate that an
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order which settied the dispute between the parties be made in terms of the

prayer for altemative relief.

[49]) in this case, as | see it, similar considerations apply. As will have
appeared from the facts outlined above a curious state of affairs has come to
exist. The Municipality wants the link road to be built. Undoubtedly, it has
concluded that it is in the interests of the community that this be done. The
Provincial Roads Engineer also wants the road to be buit. CML has extended
the MR45 southwards to the boundary of the Langebaan Country Estate so that
the road can be built. The developer has built the southern part of what might
become the link road and has on its own ﬁma_o:‘ provided what it terms a
corridor of land through the estate for the link road to be built, once & final
decision fo do this is taken. In its application for the phase 2 approval the
awqm_onmﬁ stated that “[clonstruction on the first part of the link road from MR
233 fo Mykonos S.m_._ falls within the Estate has already started and this road Js
being built to the standard as prescribed in the Langebaan Structure Plan” and
‘_: the phase 2A application it stated that the design for the link road had been
finalized. Yet for years nothing has happened. ._.:m process by which a
decision should be taken whether or to not build the road has stalled because

the meaning of the conditions has become the subject matter of a dispute.

[50] The real issue between the parties is what the conditions mean and itis to

take too nammow a view of the Court’s function and powers in regard to the
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resolution of disputes, padicularly where the exercise of public law rights and
the performance of pubtic law duties are in issue, to avoid that issue because
the declaratory refief initially sought had been unwisely formuiated. CML, the
developer and the Municipality are ali interested parties upon whom a
declaratory order will be binding. Moreover, the Municipality has a duty to the
public it serves to enforce the conditions imposed and it is plainly desirable that
any lack of clarity about their import and meaning is resoived. The depiction of
the whole of the link road on the subdivision plan is of tangible utility to the
parties in that it will give physical form, where none presently exists, to what
was required when the conditions were imposed. i is therefore appropriate in

my view, that a declaratory order, coupled with an enforcement order, be made.

[61] CML sought to persuade me that a number of other conditions imposed by
the Council in regard to both the phase 1 and 2 approvals were related to the
link road, and that to progress the process by which the road might be made a
reality | should order that they be compiied with. Because | have concluded that
they were not _:ﬁm:uma. directly to relate to the link road | do not propose to deal
with them in mﬁm.m: detail. Special condition 24 required the amqm_o_um.ﬁ to transfer
ownership of all n_._w__n roads and public open spaces to the Municipality;
Conditions {0} and {t) required the approval of the Provincial Roads Engineer
before roads were built, and for a copy of an agreement between that official
and the developer to be submitted to the Municipality, and condition {gg)

required environmental approval for the development fo be obtained. It was
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argued that compliance with these provisions were “building blocks" and that for
the link road obligation to be fuffilled in its entirety ail of the so-called building

blocks needed to be in place.

[52] | do not think that in imposing the obligations referred to in the previous
paragraph the Council had regard to the link road. The evidence was that the
conditions were standard, or generic ones, and there are no facts to suggest
that their imposition was in any way connected to the link road, or its possible
creation. In many respects these conditions simply echo obligations imposed by
other town planning and environmental laws in respect of all aspects of the
development. Similarly, that the Municipality engaged environmental
consultants in July 2005 to commence an assessment of the desirability of the
link road is no more connected to the conditions it imposed in approving the
subdivision than the fact that # caused CML to extend the MR 45 to the
northem boundary of Oliphantskop when it imposed conditions relating to an
unrelated CML subdivision application. These facts merely confirm that the
Municipality regard the road to be desirable, and that it had infiated the process
of making the link road a ‘reality,” to use the word used in its own
correspondence to which | have referred in vmﬁmmﬂmn_._ 24 above. The decision
of the Municipality to initiate the process to have the road {possibly} constructed
did not flow from its approval of the developer's rezoning and subdivision
application. It was a decision independently taken and is unrelated o the

conditions it imposed upon the developer. Whether or not the road is
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necessary, and in the interests Qﬂ the community, is not a matter upon which a
Court can pronounce, and | am satisfied that it would not be Sﬁ‘anﬂ for me to
order compliance with these conditions, with a view, at least, that such
compliance might eventuate in the link road being built. This should not be
understood to mean that these conditions need not be naaﬁ__mn with. It means
simply that they are not sufficiently connected to the primary declaratory relief
sought for it to be necessary or desirable to order compliance with them in this

application.

[563] CML also sought an order directing the Municipality to do all things
necessary to enforce compliance with the nn:aao:m imposed by Council in
order to make provision for the link road. It based its ma_:m_._..m:” to such an
order primarily on the provisions of section 39 {1} (c) of LUPQ, the material part

of which provides as follows:

"38 (1} Every focal authonty m:ma comply and enforce compliance with ~
...{ €) conditions imposed in terms of this Ordinance....
and shall not do anything the effect of which is in conflict with the

.Sﬂmiaa of this subsection.”

[54] It is well established in our law that a mandamus is available to compel an
administrative organ to perform a statutory duty. However, counsel for the

Municipality contended that to order the Municipality to enforce any condition was
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unnecessary, firstly, because there was no evidence to suggest that it would not
do so and thus no need for it to be compelled to perform its duty. Its failure, as |
understood the argument, not to enforce conditions which it may be found not to
nave enforced was attributable to it having a different understanding of the
meaning of such conditions, and not attributable to an unwillingness on its part to
perform a statutory duty. Secondly, so the argument went, if the developer was
ordered to comply with a particular condition by the Court, then it would not be
necessary to order the Municipality to enforce compliance. In this regard reliance
was had on a statement in the majority judgment in Continental Landgoed (Pty)
Ltd v Bethatrand 1977 (3) SA 169 (T) where it was said that Jd}it sou inderdaad
'n vreemde foestand wees as A 'n mandamus feen B moet verkry waardeur B
verplig word om aksie teen C in te m_@ ten einde reg fe laat geskied fteenoor A.
Die normale manier is dat die reghebbende dil self doen en nig eers “n agent

dwing om dif namens.home te doen nie.” (at 170H - 171A).

[55] The Continental Landgoed case refered to was an appeal to a full bench
of a Provincial Division against a refusal by the Court a quo to order a township
owner to comply with conditions _m._.n.omma in respect of the development of that
township. The applicant in the Gourt a n:p the purchaser of subdivided tand in
the township, had not sought any relief against the focal authority in that matter.
In this matter relief is sought against the local authority and the statement relied
upon by counsel for the Municipality is thus not hinding authority, in my view, for

the proposition that a Court lacks the power to order the developer to comply with
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the conditions imposed by the Council and simultaneously to order the

Municipality to enforce compliance with such conditions.

(56] LUPO confers upon the ?___::mn_nm_._:__ weapons to enforce compliance with
conditions imposed by the Council which are not at the disposal of a Court.
Section 31 (1) of rCﬂO, edited of unnecessary verbiage, provides that before
registration of subdivided land by the Registrar of Deeds is effected “the
fransferor shalf furnish proof to the local authorify concemed that any condition
on which the application for subdivision concemed was granted, has been
complied with and no wiltten authority under seclion 96 (1) of the Municipal
Ordinance, 1974 (Ordinance No. 20 of 1974), or section 96 (1} of the Divisional
Councifs Oﬂim:nﬂ 1976 {Ordinance No. 18 of 1976) shall be issued. unfess
such proof has been furnished.” The ‘wrilten guthority” contemplated in the
Ordinance are the so-called rates clearance certificates now governed by the
provisions of section 118 of the successor fo the COrdinances refemed to, the

Local Government: Municipal Systems Act, 32 of 2000.

[57] The provisicns of section 36 (1) of LUPO were repeated in civil condition 8
which was mamcmma by the Council when it granted approvat to the developer for
the rezoning and subdivision of Oliphantskop. The pertinent part of this condition
provided that “Before any appfication for clearance cevlificates may be
considered ... alf conditions as stipulated by.. Council...must afready hiave been

completed andfor provided.” 1t is thus within the power of the Municipality io
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prevent the developer from transferring subdivided land until it has complied with
all conditions imposed by the Council by not issuing clearance certificates until
such conditions have been complied with. Indeed, it is its duty to do this. Plainly,
the coercive measure afforded to the Ec:_nﬁm_@ is an effective and practical
tool by which compliance with conditions imposed by the Council must be
enforced. it is a measure which has not been employed, with the result that
notwithstanding non-compliance by the developer with condition (c) of the phase
1 and phase 2 approvals, the rm:umcmm: Country Estate, a significant housing

development on the outskirts of Langebaan, now exists.

{58] In the circumstances | do not think that is an unnecessary or undesirable
duplication of a remedy if | were to order the Municipality to do what LUPQO, and
the conditions imposed by its Council, require of it. The Municipality is obliged to
enforce compliance with the conditions, and it has available to it unique and
effective tools to achieve such compliance, which go beyond the powers of the

Court.

[59] Before concluding it is necessary to deal with a number of Em__z.__:mq..
matters which engaged the parties and the Court when the matter was heard on
& and 7 June 2007. At that hearing CML made application for condonation of the
late filing of its replying affidavits (this was done because the Municipality insisted
that it do so and would not agree to receive the ‘ﬂmn______:m affidavits out of time)

and for leave to amend the relief it criginally sought. The condenation mﬁﬁ:ﬂm:n:
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was opposed only by the Municipality. The application for leave to amend the
relief sought was inextricably linked to applications made by both the developer
and the Municipality to strike out much of the material contained in the replying
affidavits', principally on the ground that new matter had been introduced in reply

to support a new case not made out in the founding affidavit.

[60] | shall first deal with the condonation application. In terms of an order
made by agreement between the parties on 11 October 2006 the developer and
the Municipality were to file answering affidavits by 10 November 2006, and
replying affidavits were to be filed by 11 December 2006. The matter was
postponed for hearing on the semi-urgent rolf to 13 February 2007. In the event,
the Ec:mnﬁm:ﬁw filed its answering affidavits on 22 November 2006, and the
developer filed its answering affidavits on 7 December 2006. On 12 January
9007 an order was made by the agreement of the parties which required, inter
atia_that the replying affidavits be filed by 13 March 2007 and postponing the
matter for hearing until June 2007. The replying affidavits were eventually filed on

30 April 2007.

[61] CML contended that it had been impossible to reply to the answering
affidavits by 11 December 2007, because these had been filed late. It was not in
dispute that CML's expert witness had not been available over the
DecemberfJanuary holiday period; that responses to Rule 35 notices requiring

the production of documents had not been timeously complied with; that CML
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had had to engage other counse! as the counsel initially briefed was unavailable;
and that it had underestimated the amount of work required fo finalise the reply.
In an answering affidavit the Municipal Engineer. Civil Services in the employ of
the Municipality stated that “fajny person with any experence in property
development and the building and closing of public roads knows ithat they are
involved processes”. | do not think that he can be accused of jmazm understated
the position. It is quite apparent that considerable work went into the production
of the replying affidavits and | am satisfied that good cause has been shown and
that there was no prejudice to the Municipality should the late filing of ,S.m replying
affidavits be permitted. | therefore permitted the fate filing of the replying
affidavits. In my view it was unreasonable for the Municipality to have opposed

the application.-

[62] The application for leave to amend the relief sought constituted a
substantial shift away from CML’s original assertion that the conditions imposed
upon the developer and the Municipality an obligation to censtruct the link road.
The amendment was CML's response to the thrust of the primary opposition to
the original relief, namely that the conditions did not impose such an n.cmm.m:on
but it was also precipitated by the second leg of the opposition to the original
refief, namely that other legislative obstacles stood in the path of the granting of
the original relief. Thus, it was argued, the provisions of the Roads QOrdinance
and fhe Environment Conservation Act 73 of 1989 also played a role in

determining whether the link road should be constructed, and because pravisions
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of these enactments had not been complied with any atiempt to obtain an order

-mandating the construction of the road was doomed.

{63] But the two central issues between the parties, squarely raised in the
founding papers, were and remained throughout, firstly, what phase 1 condition
{c) and phase 2 condition (c) required of the developer and, secondly, whether or
not these conditions had been complied with. To have refused the application for
leave to amend would have taken matters no further, because of the =mx_u._m
nature of the declaratory remedy to which | have adverted above, and the fact
that it would nonetheless have been within the discretion of Court, after having
considered all of the relevant factors, to make an appropriate declaratory order,

with a view to resolving a “reaf and five” dispute between the parties.

[64] To this | must add that counsel for the developer conceded, no.:‘mnﬁ_w__ in
my view, that no prejudice not remediable by an order for costs, a postponement
and an opportunity to file further affidavits would result if the amendment was
allowed. Athough a similar concession imm not 8;:33_.:@ from the Municipality
| could not see that any such prejudice Eoc_a m.am:EmHm. The developer and the
__sc_._ﬁum__q have had every opportunity to deal with the content of CML’s
.ﬁm.n.______zm affidavit. In the end, the papers comprised more than one thousand
pages of reading material. It can hardly be suggested that :._m real issue, namely
the meaning of the relevant no:%_o:m. was not fully canvassed in the evidence,

ar in argument over a period of five days.



42

[65] Having decided that the application for leave to amend should be granted,
and that the respondents would be afforded, as they had indicated they would
require, an opportunity to deal further with the CML'’s reply the striking out
applications became of lesser consequence. The content of the replying affidavit
was, as | see it, relevant to a determination of the real issue befween the parties,
namely the meaning to be given fo the conditions. In any event, at the stage of
the application at which the striking out appfications were made they were
prematurely brought, because the matter was not at that point before the court on
its merits, counsel for the developer and the Municipality having indicated at the
commencement of the first hearing that if the application for leave to amend was
granted a postponement would be sought to enable the filing of further mw,ami_m
(see: Shephard v Tuckers Land and Development Corporation (Ply) L (1) 1978
(1) SA 173 (WLD) at 177 D, Herbstein and Van Winsen, The Civil practice of the
Supreme Court of South Africa, 4" edition at 372 -373). It was for these reasons

that | ordersd that the striking out applications be dismissed.

[66] | must :oE.ES to the guestion of costs. This matter has _umm.z called in
Court on four occasions. It first came up on 11 October 2006 when it was
postponed uniil 13 February 2007. On 12 February 2007 it was again postponed,
for hearing to & and 7 June 2007, when the preliminary applications for

condenation for the late filing of replying affidavits, for leave to amend the relief
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sought, and to sfrike out material contained in the replying affidavits were dealt

with. The merits of the application were argued on 17, 18 and 18 June 2008.

[67] | do not think that the developer and the Municipality could be faulted for
having resisted what CML originally sought, namely an order compelling either or
both of them to build the link road. But | do not think that they were justified in
opposing the application for leave to amend, or in bringing the striking out
applications. These issues took up most of the first two days of :.._m hearing, save
for about one fifih of one day taken up by the opposed application for
condonation. | think that it is fair that they should each pay one half of the costs
of opposition of the application for [eave to amend m:n._ each should pay one half

of CML's costs of the striking out applications.

[68] Before dealing with the costs of the hearing on the merits mention must be
made of the first two occasions on which the matter came before court. The
application was issued on 21 September 2006. Service on the developer was
effected on 27 September 2006 and the ac:_nﬁm_mw was served on 28
September 2006. The matter was mm._ down for hearing on 11 October 2006 for
the purposes of obtaining an order regulating the filing of opposing papers, and
postponing the hearing on the merits to 24 November 20086, that being a date
determined in advance by the Registrar of the Court. On 11 October 2006 the
matter was postponed to 13 February 2007, and again postponed on thai day.

The matter was regarded by CML fo be semi-urgent, as is apparent from the
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manner in which proceedings were initiated, but it cannot escape attention that it
was not dealt with by it with any discemable expedition, replying affidavits being
filed some months later, and the exchange of further affidavits taking up much of
the year which has passed since the preliminary points were argued. In the
circumstances | think that it should pay the costs of the developer and the
Municipality in connection with the first two court appearances, which would not
have been incurred had the matter not amm: brought before Court with such

haste.

[69] In regard to the merits of the matter CML has been successful to a large
degree, but not entirely. Much of the argument and material was devoted to the
enforcement of wm_._mzn conditions bearing no particular no::mnz.u:‘ with the link
road, and to the Leentjiesklip Road issue which was fo ali intents and purposes
-abandoned by CML and in respect ¢f which, ultimately, no relief was sought or
required. In addition, because of CML's shift in approach in regard to the remedy
it sought, some time and effort was wasted. However, it was successful to &
sufficienily material .amm_.mm {as both the developer and the Municipality disputed
that the conditions imposed an obligation to reflect the entire length of the link
road on the diagram) for it to be just that a portion of its costs be recovered. In
the circumstances | think it is fair that it should recover two thirds of its costs,
such costs to include the costs of two counsel, and the qualifying expenses of

witnesses Brummer and Abrahamse.
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(70] | therefore make the following order:

(1) it is declared that condition (c) of the rezoning and subdivision
approvals granted by the 4" respondent on 29 April 2003, and 27 May 2004
require the subdivision plans referred to therein to reflect the whole length of a
road connecting the Main Road 233 from the Golf n_r.__u House Intersection with

Minor Road 45 to the east of Club Mykonos;

(2)  the 1% to 3" respondents are directed to comply with the aforesaid

conditions;

{3) the 4" respondent is directed to enforce compliance with the
obligation imposed in this order on the 1% to 3° respondents in the manner
contemplated in section 31 (1) of the Land Useg Planning Ordinance No. 15 of
1985 and in conditions (s} and (), respectively, of the mnva,_,m_m. dated 29 Apdl

2003 and 27 May 2004,

(4) Save as set forth in paragraphs 5, 6 and 7 below the 1% to 3™
respondents are ordered to pay two thirds of the Applicant's costs and the 4™
respondent is ordered to pay two thirds of such costs, which include the costs of

two counsel and the qualifying expenses of witnesses Brummer and Abrahamse;,
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(5) The 1" to 4" respondent's are ordered to pay the costs of
opposition to the application for leave to amend and of the costs of the

applications to strike out, such costs to include the costs of two counsel,

&) The 4" respondent is ordered to pay the costs of opposition of the
application for condonation in respect of the late filing of the applicant’s replying
affidavits, including the costs of two counsel. The court time portion of these
costs is to be calculated as being one fifth of the court time costs incurred on &
June 2006 (it being recorded for the sake of clanty that the remaining 4/5ths of
the court time costs incurred on that day refate to the applications for leave to

amend and the striking out applications);

(7) The applicant shall pay the costs of the 1¥ to 4% respondents
incurred in connection with the obtaining of the orders dated 11 October 2006
-and 12 February 2007, such costs to include the costs of two counsel where two

counsel were employed.

KOEN, AJ



