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REPORTABLE

IN THE HIGH COURT OF SOUTH AFRICA

(CAPE OF GOOD HOPE PROVINCIAL DIVISION)
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In the matter between:

DENNIS MARK VAN DER WESTHUIZEN  APPLICANT

and 

DAVID MICHAEL BUTLER  RESPONDENT

____________________________________________________

JUDGMENT

____________________________________________________

DAVIS,  J

Appl icants seek the fo l lowing inter im interdictory re l ief : -

1. An  order  interdict ing  and  restra ining  the  f i rst  and  second  respondents 

from  proceeding  wi th  any  fur ther  bui ld ing  work  or  construct ion  on  erf 

590, Camps Bay,  at  No 35 Camps Bay Drive, Camps Bay.

2. An  order  interdict ing  and  restra ining  the  f i rst  and  second  respondents 

from sel l ing, t ransferr ing or otherwise al ienat ing erf  590, Camps Bay.



JUDGMENT

These interdicts are sought pending the f inal  determinat ion of :-

1. A review proceeding launched on the same papers for  the 

sett ing  aside  of  the  approval  purportedly  granted  by th i rd 

respondent  in  terms  of  sect ion  7  of  the  National  Bui lding 

Regulat ions  and  Bui ld ing  Standards  Act  103  of  1977 

( ‘The  Bui ld ing  Act ’ )  of  bui ld ing  plan  appl icat ions 

submit ted  by  f i rst  and  second  respondents  in  terms  of 

sect ion  4  of  the  Act  in  respect  of  the  structure  under 

construct ion  and  also  sett ing  aside  the  decis ions 

purportedly  in  terms  of  sect ion  15  of  the  Land  Use 

Planning  Ordinance  15  of  1985  (LUPO)  grant ing 

departure  from  designing  scheme  regulat ions  in  respect 

of  the  use  and  development  of  respondents’  property,  as 

wel l  as  the  decision  by  fourth  respondent  purport ing  to 

re lax  restr ict ive  condi t ions  of  t i t le  registered  against  the 

t i t le  deeds of respondents’ property.

2. An  appl icat ion  to  be  brought  thereafter  for  the  demoli t ion 

of  the  construct ion  on  the  f i rst  and  second  respondents’ 

property  to  the  extent  that  th is  cannot  be  al tered  or 

regular ised  so  as  to  comply  wi th  the  zoning  regulat ions 

and the appl icable restr ict ive condi t ions at  the t ime.
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JUDGMENT

The  respondents  have  resisted  the  rel ief  pr imari ly  on  two 

grounds:

1. Urgency.

2. Appl icants fa i led to exhaust  their  internal  remedies.

URGENCY

Mr  Burger,  who  appeared  together  wi th  Mr  Schreuder  for  the 

f i rst  and  second  respondents,  submit ted  that  the  grounds  of 

urgency  rel ied  upon  were  based  upon  the  fear  that  the 

completed  state  of  the  bui ld ing  might  render  an  eventual 

successful  review  brutum  fulmen ;  in  other  words,  no  order  for 

demol i t ion  would  be  granted  a  successful  review 

notwi thstanding  due  to  a  re luctance  on  the  part  of  the  Court  to 

order  demol i t ion  of  the  completed  bui ld ing.    In  addi t ion, 

appl icants  art iculated  on  apprehension  that  respondents  might 

d ispose  of  the  property  pending  the  resolut ion  of  their  review 

appl icat ion  to  which  I  have  al ready  made  reference. 

Mr Burger  submit ted  that  both  of  these  grounds  had  been 

addressed  in  an  undertaking  that  had  been  given  by  the 

respondents.    The  undertaking  ini t ia l l y  proffered  by  f i rst  and 

second  respondents  was  then  ampl i f ied  in  court .    In  i ts  f inal 

form i t  read thus:
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JUDGMENT

“The  respondents  wi l l  not  re ly  on  the  state  of 

complet ion  of  the  structure  post  20  June  2008  in 

any  future  appl icat ion,  process  or  proceeding 

relat ing  to  the  bui ld ing  whether  deal ing  wi th  the 

re laxat ion  or  departure  of  any  t i t le  or  zoning 

condi t ion.”

In  addi t ion,  Mr  Burger  submit ted  that  appl icant  had  delayed 

unreasonably is in launching th is appl icat ion.

Mr  Binns-Ward,  who  appeared  together  wi th  Mr  Bremridge  on 

behal f  of  the  appl icant,  submit ted  that  the  test  for  urgency was 

whether  the  rel ief  sought  would  be  rendered  nugatory  i f  the 

matter were to be heard in the ordinary courts.    

The  matter  was  urgent  because  the  undertaking  could  not 

adequately  safeguard  appl icant ’s  r ights .   Further  there  had 

been no unreasonable delay on the part  of  appl icants.

In  Mr  Binns  Ward’s  view,  the  matter  was  urgent  because  the 

undertaking  could  not  adequately  safeguard  appl icant ’s  r ights . 

Further  there  had  been  no  unreasonably  delay  on  the  part  of 

appl icants.    These  arguments  require  recourse  to  the  factual 

background.  
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BACKGROUND

Build ing  work  had  been  in  progress  on  f i rst  and  second 

respondents’  property  for  some  whi le  before  i t  had  attracted 

the concern of  appl icants.   To the extent  relevant,  the progress 

of  events  between  the  commencement  of  act ivi ty  pr ior  to 

bui ld ing  on  respondents’  property  and  the  inst i tut ion  of  the 

appl icant  are set out in the founding aff idavi t  as fo l lows:

“During  the  course  of  2007  second  appl icant  and  I 

not iced  that  the  previously  exist ing  dwel l ing  house 

on  the  respondents’  property  was  demolished  and 

that  certain  excavat ion  on  the  property  had  started. 

We  became  aware  some  t ime  dur ing  the  course  of 

2007,  though  we  cannot  recal l  on  what  date,  that 

construct ion  on  the  respondents’  property  had 

commenced.    At  that  t ime  we  had  no  reason  to 

suspect  that  there  had  been  any  i r regulari ty  in  the 

approval  of  bui ld ing  plans  for  construct ion  on  the 

respondent  property or  the grant ing of  departures in 

respect thereof.    Indeed,  we were unaware that  any 

departures  had  been  sought  or  granted.    We 

furthermore  assumed  that  the  local  authori ty  would 

not  have  approved  any  departures  or  deviat ions 

from  appl icable  law  in  respect  of  the  construct ion 

on  the  respondent  property  wi thout  reference  to 
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surrounding  property  owners,  including  second 

appl icant  and I .    We also  had no reason to  suspect 

that  the  construct ion  being  carr ied  out  on  the 

respondent  property  was  in  any  way  unlawful .    In 

th is  regard  we  rel ied  on  the  local  author i ty  to 

conduct  i tsel f  in  accordance  wi th  the  appl icable  law 

and  more  part icular ly  to  refuse  to  grant  approval  of 

any  plan  which  did  not  comply  therewith .    We 

therefore  assumed  that  any  plan  which  had  been 

passed  in  respect  of  construct ion  on  respondents’ 

property  had  been  lawful l y  passed  and  complied 

wi th  appl icable  law  and  further  that  no  departures 

or  amendments  of  t i t le  deeds  had  been  granted  in 

respect  thereof.    On  that  basis  simi lar ly  assumed 

that  the  construct ion  which  was  taking  place  on 

respondents’  property  was  lawful  and  in  accordance 

wi th  proper ly approved plans.   

The  construct ion  on  the  respondent  property 

cont inued unt i l  approximately  the  commencement  of 

the  bui lders’  hol idays  in  December  2007.    At  that 

stage  construct ion  on  the  respondent  property  had 

reached  the  point  where  the  wet  works  up  to  and  I 

bel ieve  including  level  3  of  the  bui ld ing  had  been 

completed.    To  the  best  of  our  recol lect ion,  the 
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concrete  s lab  for  level  3  had  been  laid  and  the 

external  and  internal  wal ls  at  level  3  had  been 

constructed  at  that  t ime.    Not  suspect ing  that  there 

was  anything  untoward  or  improper  wi th  regard  to 

the  bui lding  act ivi t ies  being  carr ied  on  on 

respondents’  property,  second  appl icant  and  I  did 

not  at  that  t ime  take  part icular  not ice  of  the  precise 

extent or  nature of  construct ion thereon.

In  the  per iod  in  Chr istmas  2007  and  new  year,  and 

whi le  we  were  in  Clanwi l l iam  on  hol iday,  I  was 

introduced  to  Mr  Chris  Wil lemse…    In  the  context 

of  that  d iscussion,  Mr  Wil lemse  said  to  me  that  he 

thought  that  there  were  certain  i r regular i t ies 

re lat ing  to  the  construct ion  on  the  respondents’ 

property and suggested I  invest igate the si tuat ion… 

Nevertheless,  on  my  return  to  Cape  Town  in 

January  2008,  I  vis i ted  the  thi rd  respondent ’s 

bui ld ing  inspector,  Mr  Wilkinson,  said  to  him  that  I 

was  concerned  and  that  I  had  been  advised  that 

there  may  be  certa in  i r regular i t ies  in  respect  of  the 

construct ion  being  carr ied  out  on  the  respondents’ 

property  and  requested  that  he  invest igate  and 

report  back  to  me  in  th is  regard…    There  was, 
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however,  no  construct ion  taking  place  on  the 

respondents’  property  at  this  stage  due,  I 

understand, to the bui lders’ hol idays…

I  have  subsequent ly  d iscovered  that  the  bui ld ing 

contractor  wi th  whom  the  respondents  had 

contracted  to  carry  out  the  construct ion  on  the 

property had gone insolvent  and that  for  that  reason 

the  bui lding  work  did  not  commence  in  the  new 

year.    I t  apparent ly took the respondents some t ime 

to  conclude  a  contract  wi th  a  new  contractor  and  i t 

was  not  unt i l  very  recent ly,  I  bel ieve  some  t ime 

during  Apr i l  or  May  2008,  that  construct ion  re-

commenced.     

Nevertheless,  on  13  February  2008,  Mr  Wil lemse, 

Mr  Kinderwater  and  I  at tended  the  th i rd 

respondent’s  off ices  to  inspect  the  plans…   I 

emphasise  i t  was  not  unt i l  I  at tended  at  the  th i rd 

respondent’s  off ices  wi th  Mr  Wil lemse  that  second 

appl icant  and  I  became  aware  that  e i ther  the  f i rst 

set  of  p lans  numbered  484221  or  the  second  set  of 

p lans  numbered  499482  had  been  approved  by  the 

th i rd  respondent .    At  that  stage  we  were  as  yet 

unaware  that  the  departures  had  been  granted  or 
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that t i t le  deed had been relaxed as aforesaid…

In  the  ci rcumstances,  second  respondent  and  I 

instructed  a  town  planning  expert ,  Mr  Tommy 

Brummer,  to  at tend  at  the  off ices  of  the  th i rd 

respondent  and  invest igate  the  th i rd  respondent ’s 

f i le  and  in  part icular  to  consider  the  plans  which 

had  been  approved  in  respect  of  the  respondents’ 

property  2005  and  2007  as  explained  above. 

Mr Brummer  duly  d id  this  and  reported  back  to  me 

in respect  thereof  on 3 Apr i l  2008.

From Mr  Brummer ’s  report ,  i t  became  apparent  that 

the  departures  referred  to  above  had  not  been 

lawful ly granted,  that  the 1,57  metre lateral  bui ld ing 

plan  t i t le  condi t ion  had  been  improper ly  relaxed, 

that  the  plans  ref lected  a  contravent ion  of  the  t i t le 

deed  relat ing  to  the  street  bui lding  and  that  there 

appeared  to  be  an  infr ingement  of  the  zoning 

scheme  wi th  regard  to  the  number  of  domest ic 

quarters  ref lected  on  the  plan,  and  in  the  l ight 

thereof  that  the  f i rst  and  second  set  of  bui ld ing 

plans should not have been approved.”

The  l ight  of  th is  chronology,  as  set  out  by  appl icants  is, 
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essence,  common  cause.   Mr Binns-Ward  submit ted  that  the 

appl icants  had  not  for fe i ted  any  claim  to  urgency  by  fa i lure  to 

inst i tute  proceedings at  a  sooner  date.    Their  conduct  and the 

inquir ies  as  set  out  in  the  founding  aff idavi t  which  led  up  the 

l i t igat ion  were  di rected  and  obtain ing  the  facts  c lar i fying  the 

legal  posi t ion  and  seeking  to  engage  wi th  f i rst ,  second  and 

th i rd  respondents  in  order  to  avoid  l i t igat ion.    In  h is  v iew,  the 

progress  of  bui lding on respondents’ property was wel l  short  of 

that  reached  before  s imi lar  proceedings  were  inst i tuted  for 

interdictory  re l ief  by  a  neighbour  and  by  the  Ratepayers 

Associat ion  as  took  place  in  Camps  Bay  Residents  and 

Ratepayers  Associat ion  and  Another  v  Avadon  23  (Pty)  Ltd 

(unreported  judgment  of  Foxcroft   J,  18 March 2005:   CPD case 

No  17364/05).    See  also  P  S  Booksel lers  (Pty)  Ltd  and 

Another  v  Harr ison  and  Others  ,  2008(3)  SA  633  (C)  at  paras 

101 to 105.

Mr  Binns-Ward  submit ted  fur ther  that  the  undertaking  offered 

by f i rst  and  second  respondents  which  I  have  set  out  ear l ier  in 

th is  judgment  d id  not  in  any  way  subvert  appl icants’  case  for 

urgency.    The  undertaking  notwi thstanding,  i f  the  construct ion 

of  the  bui ld ing  cont inued,  there  would  always  be  the  danger 

that  the  then exist ing  construct ion  would  be  taken into  account 

by  the  relevant  authori t ies  or  the  Court  adjudicat ing  the 

appl icat ion  for  review  mero  motu  that  the  Court  or  a  later 
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relevant  author i ty  would  consider  that  f i rst  and  second 

respondents  had  bui l t  themselves  into  an  impregnable  posi t ion 

and  therefore  there  was  no  basis  by  which  the  Court  could 

order  the  demol i t ion  of  the  bui lding.    Al ternat ively  the 

impregnable  posi t ion  would  then  have  an  inf luence  on 

proceedings  whatever  undertaking  had been  offered  in  the  f i rst 

p lace by appl icants.

Mr  Burger  took  issue  wi th  the  submissions  made  by  Mr  Binns-

Ward  concerning  the  delay  in  the  inst i tut ion  of  the 

proceedings.    In  his  view,  th i rd  appl icant  knew  about  the 

al leged grounds of  review from at  least  March 2007.    Fi rst  and 

second  appl icants  and  the  chairperson  of  the  thi rd  appl icant 

d iscussed  the  construct ion  as  out l ined  in  the  aff idavi t  of  f i rst 

appl icant  dur ing  the  2007  December  hol idays.    By  then  the 

extent  of  the structure would have been obvious to  anyone who 

cared to  look,  especial ly to  the f i rst  and the second appl icants, 

the decision sought to be impugned had been taken a long t ime 

previously,  the  appl icat ion  was  issued  in  the  court  recess  on 

20  June  2008  and  enrol led  for  hearing  on  1  July  2008.    By 

then the  construct ion  of  the  bui ld ing  was  in  an  advanced  stage 

of  complet ion,  some  R13,4  mi l l ion  of  expendi ture  had  been 

incurred  by  respondents.    The  appl icat ion  had  therefore  been 

brought  wi th  unreasonable  delay  and  accordingly  there  was  no 

basis  to  contend  that  th is  Court ,  on  the  matter  of  urgency, 
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should hear the appl icat ion for  inter im rel ief .

I  determined  at  the  commencement  of  the  hear ing  that  the 

matter  was  in  fact  urgent  and  having  out l ined  the  ful l  range  of 

arguments  presented  to  me  by  both  part ies,  i t  is  incumbent 

upon me to provide reasons for  th is decis ion.

In  my  view,  Mr  Binns-Ward  correct ly  contended  that  the  180 

day  rule  which  had  been  raised  as  support  for  Respondent’s 

proposi t ion  that  the  appl icat ion  before  th is  Court  was  not 

urgent  is  not  appl icable  di rect l y  to  the  quest ion  of  urgency  in 

respect of  an appl icat ion for  interim rel ief .    The appl icants had 

explained in  some detai l  how and why i t  had taken such a  long 

t ime to  launch th is  appl icat ion.    Those explanat ions are,  in  my 

view, plausible.    They are the relevant grounds to  be assessed 

in  determining  whether  the  appl icant  had  acted  in  an 

unreasonable fashion.

Furthermore,  I  am  sat isf ied  that  whatever  undertaking  may  be 

given,  there  is  suff ic ient  precedent  to  just i fy  the  concern  that 

the  existence of  a  completed  bui ld ing  would  and could  have an 

inference  on  the  ul t imate  rel ief  granted  in  a  review proceeding 

and  accordingly  and  for  that  reason  the  appl icat ion  as 

launched was just i f ied.
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With  the  issue of  urgency of  the  present  appl icat ion  for  inter im 

rel ief  then  having  been  determined,  I  now  turn  to  the 

substant ive quest ions regarding the inter im rel ief  sought .

REQUISITES FOR INTERIM RELIEF

The  requis i tes  for  inter im  rel ief  are  tr i te.   Appl icants  must 

show:

1. A prima facie  r ight.

 

2. A  wel l -grounded  apprehension  of  i r reparable  harm  i f  the 

interim  rel ief  is  not  granted  and  the  ul t imate  re l ief  is 

eventual ly granted.

3. A balance  of  convenience  in  favour  of  the  grant ing  of  the 

interim rel ief .

4. The absence of any other sat isfactory remedy.

As  stated  ear l ier,  much  of  the  argument  raised  by  respondents 

concerned  the  quest ion  of  internal  remedies  which  appl icant 

had fa i led to exhaust

There  was  an  addi t ional  argument  developed  by  Mr  Burger  in 

support  of  the  submission  that  no  pr ima  facie  r ight  existed  in 
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this  case  suff ic ient  to  just i fy  the  re l ief  sought.    He  contended 

that  a  unique  aspect  of  th is  case  was  that  the  bui ld ing  had 

taken  place  pursuant  to  permission  (al though  in  the  case  of 

staff  quarters,  i t  appears  to  be  common  cause  that  the 

construct ion  had  exceeded  the  permission  which  had  been  so 

granted).    Respondents’  version  is  contained  in  the  answering 

aff idavi t  in which the fo l lowing is stated:

“The  second  respondent  and  I  are  not  act ing 

unlawful l y  in  present ly  cont inuing  wi th  the 

construct ion  work.    We  are  doing  so  str ict ly  in 

accordance  wi th  duly  approved  bui lding  plans. 

Unt i l  such  bui ld ing  plans  have  been  reviewed  and 

set  aside,  the  appl icants  do  not  have  a  prima  facie 

case for an inter im order.”

Respondents  therefore  contend  that  the  existence  of  bui ld ing 

plan  approval  excludes  any  proper  basis  for  the  appl icants  to 

establ ish even prima facie  that  the construct ion work  they seek 

to  interdict  is  unlawful .   Respondents’  content ion  is  essent ial ly 

based on a judgment del ivered by Far lam  ,  A J (as he then was) 

in  Coalcor  (Cape)  (Pty)  Ltd  and  Others  ,  the  Boi ler  Eff ic iency 

Services CC and Others  ,  1990(4) SA 349 (C) at  358 to 360.   In 

part icular Far lam  ,  A J said:
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“The  basis  of  appl icants’  c laim  is  that  i f  the  review 

succeeds  and  the  rezoning  of  the  property  is  set 

aside,  f i rst  respondent  wi l l ,  by operat ing a coal  yard 

on  the  property,  be  act ing  in  contravent ion  of  the 

re levant  zoning  provisions  and  therefore  i l legal ly 

and  wi l l  consequent ly  be  compet ing  unlawful ly  wi th 

them  and  thus  committ ing  a  del ict  against  them  in 

respect  of  which  they  have  al ready  obtained  a  f inal 

interdict .    I f  I  grant  the  inter im  interdict  asked  for 

against  f i rst  respondent,  I  shal l  be  interdict ing  i t 

f rom  committ ing  an  act  I  have  al ready  held  to  be 

unlawful  at  th is  stage,  and  I ’ l l  be  issuing  the 

interdict  merely because the  act ion upon which  they 

are  present ly  engaged  may be  rendered  unlawful  at 

a  later  stage.    In  my  view,  appl icants  have  not 

establ ished  the  r ight  to  an  interim  interdict  against 

f i rst  respondent  because they have not  shown, even 

pr ima  facie ,  that  f i rst  respondent  is  at  present 

committ ing a del ict  against them…

In  my view,  second  respondent ’s  decis ion  to  rezone 

the  property  is  not  void,  but  at  best  for  the 

appl icants  voidable,  and  as  I  has  not  yet  been  set 

aside,  appl icants  have  not,  as  I  have  already  said, 

establ ished  one  of  the  requis i tes  for  an  interim 
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interdict  in  this  case,  namely  a  r ight  establ ished 

pr ima  facie  even i f  open to  some doubt.    The  cla im 

for  an  interdict  to  prevent  a  del ict  must  accordingly 

fa i l  because  no  del ict  has  been  establ ished  at  this 

stage, even pr ima facie . ”

This  judgment  has  not  met  wi th  universal  approval .   See  for 

example  Conradie  ,  J  (as  he  then  was)  in  Corium  (Pty)  Ltd  v 

Myburgh  Property  Langebaan  (Pty)  Ltd  ,1993(1)  SA 853  (C)  at 

856.   

As  representat ive  of  an  al ternat ive,  approach  Nicholson   J  in 

Ladychin  Investments  (Pty)  Ltd  v  South  Afr ican  Nat ional  Roads 

Agency Ltd and Others  ,  2001(3) SA 344 (N),  at  357C to E held:

“Numerous  examples  were  bandied  about  the  Court 

to  i l lustrate  in  what  ci rcumstances  the  Court  would 

be  just i f ied  in  grant ing  interim  rel ief  on  the  basis 

that  there  was  a  strong  case  on  review.    I f  the 

advert isement  had  been  publ ished  in  a  foreign 

language  or  not  publ ished  at  a l l ,  nei ther  counsel 

had  any  di ff icul ty  in  agreeing  that  interim  rel ief  had 

to  be  granted.    In  my  view  the  Court  has  to 

evaluate  the  prospects  of  success  in  the  review 

appl icat ion.    I f  there  are  such  prospects  of 
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success, then the Court  has to discret ion whether to 

grant  inter im  rel ief  in  the  form  of  a  prohibi tory 

interdict . ”

Mr  Binns-Ward  submit ted  that  in  any  event  the  authori ty  which 

f lowed  from  Coalcor  had  been  displaced  by  the  approach 

adopted  by  the  Supreme  Court  of  Appeal  in  Oudekraal  Estates 

(Pty)  Ltd  v  Ci ty  of  Cape  Town  ,  2004(6)  SA 222  (SCA).    In  that 

case  i t  was  made  clear  that  an  unlawful ly-made  administrat ive 

decis ion was nothing more than a re levant  fact  to  be taken into 

account.    

The importance placed by Mr Binns-Ward on the Oudekraal

case  necessi tates  a  br ief  examinat ion  of  th is  important 

decis ion.    In  that  case,  appel lant ’s  predecessor  in  t i t le  had 

secured  approval  in  terms  of  the  Townships  Ordinance  of  1934 

(Cape) dur ing the 1950’s f rom the Administrator  of  the Cape for 

the  development  of  certain  land  on  the  slopes  of  Table 

Mountain.    The  proposal  was  therefore  to  develop  a  township. 

I t  appeared  that  th is  decision  to  grant  township  development 

r ights  to  the  appl icant  had ignored the existence on the land of 

several  kramats,  that  is  ancient  graves  of  spi r i tual  leaders  of 

the Moslem community and places of  pi lgr image.   

The  Supreme  Court  of  Appeal  found  that  the  presence  on  the 

land  of  rel igious  and  cul tural  si tes  was  of  such  signi f icance 
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was  a  re levant  considerat ion  that  should  have  been  taken  into 

account  before  approval  was  granted.    In  accordance  wi th 

general  administrat ive  law  pr incip les,  the  Court  said  that  the 

approval  by  the  administrator  of  the  township  was  unlawful ly 

inval id  at  the  outset  See  (para  26).    However,  the  Court  went 

on  to  hold  that  th is  d id  not  mean  that  the  Ci ty  Counci l  was 

ent i t led  to  ignore  the  apparent  approval  and  refused  to 

approve  the  engineering  services  plan  which  was  necessary  to 

a l low appropr iate services to be provided to the township.    

The relevant passage of the judgment reads:-

“ [W]as  the  Cape  Metropol i tan  Counci l  ent i t led  to 

d isregard  the  administrator ’s  approval  and  al l  i ts 

consequences  merely  because  i t  bel ieved  that  they 

were  inval id,  provided  that  i ts  bel ief  was  correct? 

In  our  view,  i t  was  not.   Unt i l  the  Administrator ’s 

approval  (and  thus  also  the  consequences  of  the 

approval)  is  set  aside  by  a  court  in  proceedings  for 

judic ial  review,  i t  exists  in  fact  and  i t  has  legal 

consequences  that  cannot  s imply  be  over looked. 

The  proper  funct ioning  of  a  modern  state  would  be 

considerably  compromised  i f  a l l  administrat ive  acts 

could  be  given  effect  to  or  ignored  depending  on 

the  view  subjects  take  to  the  val id i ty  of  the  act  in 

quest ion.    No  doubt  i t  is  for  this  reason  that  our 

laws  has  always  recognised  that  even  an  unlawful 
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administrat ive  act  is  capable  of  producing  legal l y 

val id  consequences  for  so  long  as  the  unlawful  act 

is  not set  aside.”  (para 25)

The  Court  concluded  that  the  administrator ’s  approval  existed 

in  fact  even  i f  i t  d id  not  exist  in  law  and  the  Counci l  could  not 

ignore th is decision.    I t  said:

“ [T]he proper inquiry in each case -  at  least  at  f i rst  - 

is  not  whether  the  in i t ial  act  was  val id,  but  rather 

whether  i ts  substant ive  val idi ty  was  a  necessary 

precondi t ion  for  the  val id i ty  of  consequent  acts .    I f 

the  val id i ty  of  consequent  acts  is  dependent  on  no 

more  than  the  factual  existence  of  the  in i t ia l  act , 

then the consequent  act  wi l l  have legal  effect  for  so 

long  as  the  ini t ia l  act  is  not  set  aside  by  a 

competent  court . ”    (para 31).

The  conclusion  reached  was  therefore  that  the  val id i ty  of  the 

act  subsequent  to  the  grant  of  permission  did  not  depend upon 

the  grant  of  permission  did  not  depend  upon  the  legal  val id i ty 

of  the  f i rst  act  but  only  upon is  factual  existence.   The  Counci l 

had  power  to  approve  the  relevant  engineer ing  plans  even  i f 

the administrator ’s approval  was inval id.    

Prof  Forsyth.  ‘The  theory  of  the  second  actor  revisi ted’  (2006 

Acta  Jur id ica   209  at  224)  makes  a  very  important  point  wi th 
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regard  to  the  Oudekraal  judgment,  which  is  of  re levance to  the 

present  dispute:

“The  Court  r ight ly  remarks  that  ` the  proper  inquiry 

in  each  case  -  at  least  at  f i rst  t ime  -  is  not  whether 

the  in i t ia l  act  was  val id,  but  rather  whether 

substant ive  inval id i ty  was  a  necessary  precondi t ion 

for  the val idi ty of  subsequent acts.”

But  i t  then goes on to  conclude wi thout  a  c lose analysis  for  the 

powers  of  the  Cape  Metropol i tan  Counci l  under  the  re levant 

ordinances that the importance of certainty meant that:-

[A]  publ ic  authori ty  cannot  just i fy  a  refusal  on  i ts 

part  to  perform  a  publ ic  duty  by  relying  wi thout 

more  on  the  inval id i ty  of  the  or ig inat ing 

administrat ive  act;    i t  is  required  to  take  act ion  to 

have i t  set  aside, not s imply to ignore i t .    

This  d ictum  seems  to  suggest ,  in  the  interests  of 

certa inty,  a  general  ru le  of  thumb  to  the  effect  that 

a l l  publ ic  author i t ies  must  accept  as  val id  the 

decis ions  of  other  author i t ies  -  or  launch  a 

chal lenge  to  their  val idi ty  in  court .   But  th is  cannot 

be  a  general  rule;  and  the  avai labi l i ty  of  col lateral 

chal lenges  shows  that  th is  is  so.  There  are 

occasions…  where  the  second  actor  is  ent i t led, 
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indeed  is  bound,  `s imply  to  ignore’  the  inval id  f i rst 

act .    Other  values  (such  as  personal  l iberty)  as 

wel l  as  the  words  in  the  relevant  statute  wi l l  in  the 

appropr iate  c i rcumstances  trump  certainty.    An 

analysis  of  the  powers  of  the  Cape  Metropol i tan 

Counci l  would  probably  have  concluded  that  i t  had 

power  to  act  on  the  engineering  services  plan  even 

i f  the  orig inal  approval  only  existed  in  fact ,  but 

there cannot  be a r ig id  rule  that  th is  is  the case.    I t 

depends  in  each  case  on  the  legal  analysis  of  the 

powers of  the second actor.”

This analysis ,  by way of  extension, is ,  in my view, appl icable to 

the  facts  in  the  present  case.   Even  i f  the  in i t ia l  decision 

regarding  the  bui lding  remains  “val id”  unt i l  set  aside  (on 

review),  the Court  must decide whether  the ful l  consequence of 

that  f i rst  act  remains  to  be  r igid ly  enforced  unt i l  set  aside,  in 

which  case  there  could  be  no  interim  rel ief  sought  or  granted 

or  whether  i t  can  examine  the  factors  that  go  to  the  inquiry  to 

establ ish  inter im  rel ief  before  deciding  whether  to  exercise  i ts 

d iscret ion.    In  my  view  the  clear  impl icat ions  of  Oudekraal  , 

supra,  part icular ly  as  expl icated  by  Forsyth,  together  wi th  a 

re ject ion  of  the  r ig id  formal ism  that  would  subvert  al l  such 

appl icat ions  ( in  effect ,  along  the  Coalcor   approach),  even 

where  the  interests  of  just ice  compel  otherwise,  dictates  that 
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there  should  be  a  re ject ion  of  respondents’  argument  based  on 

Coalcor  ,  supra.   The  permission  which  had  been  in i t ial l y 

granted  and  which  wi l l  now  be  the  subject  matter  of  a  review 

appl icat ion  cannot  be  an  ir resist ible  obstacle  to  the  interim 

rel ief  sought in th is case.

DELAY

Respondents have contended, secondly,  that the appl icants are 

precluded  from  obtain ing  rel ief  on  review  by  reason  of  the 

inst i tut ion  of  proceedings  al legedly  outside  the  180  day  l imi t 

prescribed  in  terms  of  sect ion  7(1)  of  the  Promotion  of 

Administrat ive  Just ice  Act  3  of  2000  ( ‘PAJA’)  and  by  reason  of 

an  al leged  fai lure  to  exhaust  domest ic  remedies  as 

contemplated in terms of sect ion 7(2) of  PAJA.

I  turn then to  deal  wi th  th is  object ion,  namely the 180 day rule. 

Sect ion 7(1) of  PAJA provides:

“Any  proceedings  for  judic ial  review  in  terms  of 

sect ion  6(1)  must  be  inst i tuted  wi thout 

unreasonable  delay  and  not  later  than  180  days 

af ter  the date.

(a) subject  to  sub-sect ion  (2)(c)  on  which  any 

proceedings  inst i tuted  in  terms  of  internal 

remedies  as  contemplated  in  sub-sect ion  (2)
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(a) have been concluded;  or 

(b) where  no  such  remedies  exist  on  which  a 

person  concerned  who  was  informed  of  the 

administrat ive  act  became  aware  of  the  act ion 

and  the  reasons  for  i t  or  might  reasonably 

have  been  expected  to  have  become  aware  of 

the act ion and the reasons.”

From  the  provis ions  of  sect ion  7(1),  the  relevant  180  day 

period  should  commence,  not  on  the  date  of  the  approval  of 

the  bui lding  plans,  but  f rom  the  date  the  appl icants  became 

aware  of  such  approval .    Mr  Binns-Ward  submit ted  that,  on  a 

proper  interpretat ion,  part icularly  having  regard  to  the 

reference  in  the  sect ion  to  appl icants’  knowledge  of  the 

reasons  for  the  decis ion,  the  180  day  rule  would  commence 

from  the  t ime  the  aggr ieved  party  f i rst  became  aware,  or 

should  f i rst  reasonably  have  become  aware  of  the 

characterist ics  of  the  administrat ive  act ion  which  i t  contends 

are unlawful .    

In  my  view  i t  is  correct  that  persons  who  are  not  ent i t led  to 

not ice  of  bui ld ing  plan  appl icat ions  by  their  neighbours 

because  the  statute  entrusts  the  local  author i ty  to  act  as  a 

guardian  to  look  to  the  protect ion  of  their  interests,  are  not 

required  to  check  act ively  for  bui lding  plans  every  t ime  any 
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bui ld ing work commences on a neighbour ’s property.    

This appl icat ion is predicated on what  appl icant considers to

be  intrusive  and  object ionable  effects  of  al leged  ir regular i t ies 

is  the  re levant  phase.    The  overal l  effect  was  not  something 

that  appl icants  could  be  reasonably expected to  become aware 

of  merely  f rom  viewing  the  foundat ions  of  the  construct ion. 

However,  appl icant  did  not  stand  by  and  induce,  on  the  part  of 

respondents,  a  the  misapprehension  that  there  was  to  be  no 

complaint  against  the  intended  structure.    As  I  have  al ready 

set  out  in  the  facts,  appl icants  sought  to  engage  wi th  the 

respondents and negot iate some form of compromise.    Indeed, 

as  I  shal l  refer  to  later,  correspondence  was  exchanged 

between the part ies at  a fai r l y ear ly date,  which would have put 

respondents on their  guard.    I  do  not  consider,  therefore,  that, 

on  the  basis  of  the  180  day  rule  in  S  7(1)  of  PAJA,  that  i t  can 

be  said  that  appl icants  have  not  establ ished  a  pr ima  facie 

r ight .    

That,  therefore,  leads  to  the  f inal  and  thi rd  object ion  ra ised  by 

respondents,  namely  the  fa i lure  to  exhaust  internal ,  domest ic 

remedies.

DOMESTIC REMEDIES

Mr  Burger  submit ted  that  the  appl icants  enjoyed  internal 
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remedies  which  they had  fa i led  to  exhaust  (see  sect ion  7(2)(a) 

of  PAJA).    In  th is  connect ion  f i rst  and  second  respondents 

contended  that  appl icants  should  have  pursued  an  appeal  in 

terms of  sect ion 9 of  the Bui ld ing Act.    In part icular,  Mr  Burger 

contended  that  appl icants  should  have  explored  a  remedy  in 

terms  of  sect ion  9  of  the  Nat ional  Bui ld ing  Regulat ions  Act , 

which  determines  that  any  person  who  disputes  the 

interpretat ion or  appl icat ion by a local  author i ty of  any nat ional 

bui ld ing  regulat ion  or  any  other  bui lding  regulat ion  or  by- law 

may appeal  wi th in a prescr ibed period to a review board.   

In  th is  respect,  Mr  Burger  submit ted  that  the  appl icat ion  for  a 

review  was  based  in ter  a l ia  on  the  erroneous  interpretat ion  or 

appl icat ion  by  thi rd  and  fourth  respondents  of  the  re levant 

Nat ional  Bui ld ing  Regulat ions  ( insofar  as  the  approval  of 

bui ld ing  plans  submit ted  by  f i rst  and  second  respondents  are 

concerned),  their  interpretat ion  of  such  bui lding  regulat ions 

and/or the zoning scheme regulat ions.

Mr Binns-Ward  referred  to  the  express  wording  of  sect ion  9(1)

(c)  of  the Bui ld ing Act which provides:

“Any  person  who  disputes  the  interpretat ion  or 

appl icat ion  by  a  local  author i ty  of  any  nat ional 

bui ld ing  regulat ion  or  any  other  bui lding  regulat ion 
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or  by- law  may,  wi th in  the  prescr ibed  period  in  the 

manner  and upon payment of  the fees prescr ibed by 

regulat ion,  appeal  to a review board.”

Mr Binns-Ward  contended  thus  that  the  appl icants  case  was 

not  about  a  dispute  concerning  the  interpretat ion  of  any 

nat ional  bui lding  regulat ion  or  by- law.    Appl icants’  case,  on 

review,  was  premised  on  the  fa i lure  by  the  local  author i ty  to 

comply  wi th  sect ion  7  of  the  Bui lding  Act  and  the  i l legal i ty  of 

the  underpinning  decis ions  to  grant  departures  from the zoning 

scheme  regulat ions  and  “relax”  appl icable  t i t le  deed 

restr ict ions.

These  opposing  content ions  necessi tate  a  br ief  examinat ion  of 

the  grounds  of  review  which  have  been  rel ied  upon  in  the 

review  appl icat ion.    Brief l y  they  can  be  stated  thus: 

Appl icants contend as fo l lows:   the bui ld ing,  as ref lected in  the 

approved plans,  is  not  in  accordance wi th  appl icable  law,  more 

part icular ly  they  c laim  i t  contravenes  the  appl icable  provis ion 

of  the zoning scheme regulat ions in the fo l lowing respects:-

1. Sect ion  11,  in  that  i t  is  constructed  in  part  on  a  sole 

retaining structure or  s imi lar  device exceeding 2,1 metres 

in  height  above  the  exist ing  ground  level  for  which  the 

local  authori t ies’ consent was not obtained.
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2. Sect ion  98,  in  that  by  reason  of  the  contravent ion  the 

façade  of  the  bui lding  at  a  number  of  points  is  more  than 

10  metres  above  the  level  of  the  ground  abutt ing  such 

façade.

3. Sect ion  53,  in  that  the  bui lding  exceeds  three  stor ies  in 

height.    Considerat ion  of  the  bui lding  plan  shows  f ive 

stor ies  above  the  basement  storey.     Respondent  has 

sought  to  avoid  th is  conclusion  by  re l iance  on  sect ion  71 

of  the  zoning  scheme’s  regulat ions.    By  contrast , 

appl icants  contend  that  respondents  rel iance  on  sect ion 

71  of  the  zoning  scheme  regulat ions  are  misplaced. 

Sect ion  71  is  in  chapter  vi i i  of  the  zoning  scheme 

regulat ions  which,  save  where  expressly  otherwise 

provided,  is  appl icable  to  bui ld ings  “other  than  dwel l ing 

houses,  double  dwel l ing  houses,  groups  of  dwel l ing 

houses,  and outbui ld ings thereto.”

4. Sect ion  20(3),  in  that  the  bui lding  is  provided  wi th  two 

domest ic  staff  quarters.    Respondents  have  conceded  a 

breach  of  the  zoning  scheme  in  this  respect  and  have 

indicated  that  they  wi l l  be  required  to  submit  r ider  p lans 

changing  some  of  the  area  current ly  label led  staff 

accommodat ion to bedroom space.   
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In addi t ion, appl icants contend that the bui ld ing,  as ref lected in 

the  approved  plans,  is  in  contravent ion  of  the  reciprocal 

restr ict ive  t i t le  deed  condi t ions  appl icable  to  appl icants’  and 

respondents’  propert ies,  in  that  the  contemplated  structure 

infr inges:-

1. Ti t le  deed condi t ion  6A.1(a),  in  that  more  than hal f  of  the 

area of the erf  is  bui l t  upon.

2. Condi t ion  6A.1(d),  in  that  i t  fa l ls  in  part  to  be  erected 

less than 4, 72 metres from the street boundary.

3. Condi t ion  6A.1(f) ,  in  that  i t  fa l ls  in  part  to  be  erected 

wi th in 1,  57 metres of  the lateral  boundar ies.

Appl icants  fur ther  contend  that  the  purported  approval  of  the 

bui ld ing  plans  by  the  local  author i ty  occurred,  pursuant  to  i ts 

unlawful  grant  of  certa in  departures  from the  minimum setback 

provis ions  in  the  appl icable  zoning  scheme regulat ions  wi thout 

advert isement  thereof  to  the  appl icants  as  contemplated  by 

sect ion 15 of  LUPO.

Further,  the  fa i lure  by  the  local  author i ty  to  comply  wi th  the 

provis ions  of  the  Bui ld ing  Act,  more  part icularly  i ts  purported 
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approval  of  the  bui lding  plans  wi thout  considerat ion  of  a 

mot ivated  report  f rom  the  bui ld ing  control  off icer  and  wi thout 

considerat ion  of  the  disqual i fying  factors  as  set  out  in  sect ion 

7(1)(b)( i i )  of  the  Act.    The  purported  approval  of  the  bui ld ing 

plans  appl icat ions  was  undertaken  by  a  funct ionary  not 

possessed  of  the  requis i te  delegated  author i ty.    Appl icants 

contend  that  respondents  have  provided  no  evidence  which 

they  would  have  been  ent i t led  to  obtain  from  the  th i rd 

respondent before the Court  to refute this al legat ion.

Appl icants  also  al lege  the  fai lure  by  the  local  authori ty  to 

comply  wi th  the  provis ions  of  the  Bui lding  Act,  more 

part icular ly  i ts  approval  of  the  bui ld ing  plans,  notwi thstanding 

the  derogat ion  from  the  value  of  the  appl icants’  neighbour ing 

property  that  wi l l  resul t  f rom  the  construct ion  of  the  proposed 

bui ld ing. 

Appl icants  fur ther  contend  that  there  was  an  unlawful  and 

unauthor ised  decis ion  by  the  provincia l  authori ty  when  i t 

purported to  relax appl icable t i t le  deed restr ict ions.  

The  only  manner,  according  to  appl icants,  in  which  a 

servi tudinal  t i t le  deed condi t ion could be competent ly removed, 

suspended  or  al tered,  was  consensual ly  or  in  terms  of  the 

Removal  of  Restr ict ions  Act.    See  in  this  regard  Beck  and 
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Others  v  Premier  Western  Cape  and  Others  ,  1998(3)  SA  487 

(C) at  510.   Appl icants contend that  nei ther route was fo l lowed 

in  making  the  decis ion  which  was  rel ied  upon  by  the  Ci ty  in 

approving the plans.

Appl icants contend further that  there was no statutory basis for 

such informal  re laxat ion.

While  certa in  of  the  grounds  of  review  could,  on  an 

interpretat ion,  fal l  wi th in  sect ion  9(1)(c) ,  that  is  the  quest ion 

as  to  whether  three  or  f ive  storeys  were  to  be  constructed,  the 

thrust  of  the  appl icat ion  for  review,  as  I  have  set  i t  out ,  is 

based not on an interpretat ion, but  on legal i ty.

In  addi t ion,  sect ion  9(1)(c)  makes  i t  c lear  that  the 

interpretat ion  concerns  a  Nat ional  Bui ld ing  Regulat ion  or  other 

bui ld ing  regulat ion  of  by- law.    Much  of  the  review  turns  upon 

zoning  scheme  regulat ions,  which  are  not  sourced  in  a  by- law 

but  in  LUPO  and  according  must  fa l l  outs ide  of  the  scope  of 

sect ion  9(1)(c) ,  hence  sect ion  9.(1)(c)  cannot  be  construed  to 

equate  to  a  complete  internal  remedy  necessary  to  just i fy  the 

argument  that  the  appl icants  are  required  to  exhaust  these 

internal  remedies before proceeding wi th  the re l ief .

In  summary thus,  the review appl icat ion is  based on an al leged 
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misinterpretat ion, non-appl icat ion of  the zoning scheme, not on 

a by- law or bui ld ing regulat ion.

With  regard  to  exhaust ing  domest ic  remedies,  Hoexter, 

Administrat ive Law in South Afr ica  ,  at  480 contends that:

“Review  is  prohibi ted  unless  any  internal  remedy 

provided  for  in  any  other  Act  or  any  other  law  has 

been  exhausted.    The  Court  is  obl iged  to  turn  the 

appl icant  away  i f  i t  is  not  sat isf ied  that  internal 

remedies  have  been  exhausted  and  may  grant 

exemption  from  the  duty  only  in  except ional 

c i rcumstances  where  i t  is  in  the  interests  of  just ice 

to  do  so.    I t  may  wel l  be  asked  whether  th is 

statutory  duty  or  pass  const i tut ional  muster  or 

whether  i t  be  regarded  as  unjust i f iable  infr inging 

the r ight of  access to a court  of  law.   In  th is regard, 

much  depends  on  how  the  Courts  interpret  the 

adject ive  “ internal”  and  the  phrase  “any  other  law”. 

These  terms  ought  to  be  read  restr ict ively  to 

include  only  remedies  speci f ical ly  provided  for  in 

the legis lat ion wi th which the case is concerned.”

I  agree  wi th  th is  content ion  by  the  learned  author.    In  th is 

case,  were  one  to  give  the  sect ion  the  meaning  contended  for 
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by  respondents,  i t  would  be  a  very  wide  interpretat ion  of  the 

sect ion  to  include  remedies  which  do  not  appear  c lear ly  f rom 

the  wording  of  the  sect ion  and  thereby  would  resul t  in  the 

subversion  of  appl icants’  r ight  of  access  to  a  court  as 

const i tut ional l y enshr ined.

This  conclusion  leads  to  the  quest ion  of  an  apprehension  of 

i r redeemable harm.

APPREHENSION OF IRREDEEMABLE HARM

The  purpose  of  the  interdict  which  is  being  sought  is  to 

preserve  the  status  quo  pending  the  determinat ion  of  the 

review appl icat ion.    

I  have  al ready  accepted  appl icants’  content ion  that  their 

prospects  of  obtain ing  a  demol i t ion  of  al l  or  part  of  the 

offending  bui ld ing  may  be  i r redeemably  adversely  affected  i f 

the  construct ion  work  as  proposed  is  completed  by  the  t ime 

they  obtain  f inal  judgment  in  the  review  appl icat ion.    (See 

P             S             Booksel lers at  paras 106 to 109)      .

BALANCE OF CONVENIENCE      

Mr Binns-Ward contended that  a prohibi t ion on the cont inuance 

of  unlawful  bui ld ing  work  cannot  be  construed  as  prejudice  to 

the  respondents.    On  the  contrary,  he  submit ted  the  only 
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advantages  respondents  can  seek  to  derive  by  cont inuing  to 

bui ld  in  the face of  a  possible  successful  appl icat ion for  review 

and  a  subsequent  appl icat ion  for  demol i t ion  is  to  bui ld 

themselves  into  a  posi t ion  where  a  Court  would  be  more 

reluctant  to  exercise  i ts  discret ion  in  favour  of  demol i t ion  and 

in  which  administrat ive  authori t ies  would be more  l ikely to  lean 

in  favour  of  making  decisions  that  would  “regular ise”  the 

unlawful  structure.

Mr  Burger  submit ted  that  f i rst  and  second  respondents  had 

bui l t  on  the  basis  of  permissions  which  had  been  sought  and 

granted,  had  incurred  some  R13,4  mi l l ion  in  construct ion,  and 

would  suffer  considerable  prejudice  i f  there  was  a  lengthy 

delay in the complet ion of  the hal f-completed construct ion.

I  have  al ready  indicated  my  agreement  wi th  appl icants’ 

content ion  of  the  danger  of  f i rst  and second respondents  being 

able  to  bui ld  themselves  into  a  posi t ion  from  which  only  a 

l imi ted  rel ief  would  be  avai lable,  even  i f  appl icants  are 

successful  in the review appl icat ion.

In  addi t ion,  f rom  correspondence  generated  by 

Mr C N Wil lemse,  the  chair  of  th i rd  appl icant,  f i rst  and  second 

respondents  have  been  contacted  about  potent ia l  bui ld ing 

problems probably s ince 2007, and most certa in ly f rom January 
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2008.    In  short ,  f i rst  and  second  respondents  have  cont inued 

to  bui ld  in  the  face  of  a  looming  review  appl icat ion.  That  in 

i tsel f  should  weigh  heavi ly  wi th  the  Courts  in  deciding  whether 

to exercise i ts d iscret ion and grant inter im rel ief  as sought.

In  my  view,  appl icants  have  shown,  on  the  evidence  and  the 

law  as  I  have  set  i t  out,  compl iance  wi th  al l  the  requirements 

for  interim  rel ief ,  and  for  these  reasons,  therefore,  the 

fo l lowing order may be granted:

1. First  and  second  respondents  are  interdicted  and 

restra ined  from proceeding  wi th  any fur ther  bui ld ing  work 

or  construct ion on erf  1001,  Camps Bay,  and from sel l ing, 

t ransferr ing  or  otherwise  al ienat ing  and  encumbering  that 

property,  pending the f inal  determinat ion of :

1. The  review  proceedings,  as  set  out  in  paragraph  4 

of  the not ice of  mot ion of  20 June 2006.

2. An appl icat ion for  the demol i t ion of  any construct ion 

on the said  property that  contravenes the provis ions 

of  the  restr ict ive  t i t le  condi t ions  appl icable  there, 

the  provis ions  of  the  zoning  scheme  appl icable 

thereto,  or  any  other  construct ion  which 

contravenes  appl icable  law  or  is  not  author ised  in 
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terms of a bui ld ing plan approved under sect ion 7 of 

the  Nat ional  Bui ld ing  Regulat ions  and  Bui ld ing 

Standards  Act  103  of  1977.    Such  appl icat ion  be 

launched  wi th in  15  days  of  f inal  judgment  in  the 

review proceedings.

3. Save  that  f i rst  and  second  respondents  are  ordered 

to  pay the  wasted costs  at tendant  upon the  abort ive 

hearing  of  7  August  2008,  the  costs  of  this 

appl icat ion  are  to  stand over  unt i l  the  f inal isat ion  of 

the review appl icat ion.

________________________

DAVIS, J
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