
IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NO  : A317/08

DATE  : 19 March 2009

In the matter between:

MOYHADIEN PANGKAEKER  Appl icant

and

THE STATE  Respondent

 

JUDGMENT

Leave to Appeal

WAGLAY,  J

The  appel lant  was  convicted  in  the  Regional  Court  in  Bel lvi l le 

of  the  fo l lowing  charges;  k idnapping,  contravent ion  of  Sect ion 

51(a)  of  Act  74  of  1983,  and  culpable  homicide.  He  was 

sentenced  to  an  effect ive  ten  years  of  d i rect  imprisonment  on 

the  above  charges,  and  now comes to  Court  on  appeal  against 

the  sentence  imposed  by  the  court  a  quo .   The  three  charges 

al l  re late  to  a  single  vict im  and  that  was  a  two  year  and  seven 

month  old  infant,  Moyhadien  Petersen,  the  i l legi t imate  son  of 

the appel lant.
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He  apparent ly  k idnapped  this  chi ld  f rom  his  mother,  Rosetta 

Petersen,  in  Apri l  2001,  and  kept  the  chi ld  in  his  custody  unt i l  

June  2001  when  his  act ions  led  to  the  death  of  th is  chi ld.  

Whi le  this  chi ld  was  wi th  him between  Apri l  and  June  the  chi ld 

was i l l  t reated in that  the said chi ld  was repeatedly beaten wi th  

a  bel t  and  open  hand  by  the  appel lant.   These  facts  led  to  the 

convict ion of  the second charge.   The appel lant ’s  convict ion on 

the  lesser  charge  of  culpable  homicide  appears  to  be 

consequent  upon  the  beat ing  administered  by  appel lant  on  the 

deceased when the deceased complained of being hungry.   

Having  read  the  record  I  must  say  that  the  Court  a  quo  was 

extremely  generous  to  the  appel lant  convict ing  him  only  of 

culpable  homicide.  The  sentence  imposed  by  the  Court  a  quo 

as  stated  ear l ier  was  an  effect ive  term  of  ten  years 

imprisonment,  made up as fo l lows;   two years  imprisonment for 

k idnapping,  s ix  months  for  contravent ion  of  Sect ion  51  (A)  of  

the  Act  and  ten  years  for  culpable  homicide.   Al l  sentences 

were ordered to run concurrent ly.   

The  appel lant  contends  that  in  imposing  the  sentence  the 

Court  a  quo  fa i led  to  exercise  i ts  d iscret ion  or  proper ly 

consider ing  the  appel lant ’s  personal  ci rcumstances or  give  any 

weight  to  the possibi l i ty  of  rehabi l i tat ion.   The Court  a quo  a lso 

overemphasized  the  gravi ty  of  the  offence  and  the  interest  of 
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the  community  and  consequent ly  d id  not  proper ly  consider  the 

mit igat ing factors of  the appel lant ’s  case.  Final ly the appel lant 

argued  that  the  sentence  was  shockingly  inappropr iate  in  the 

given ci rcumstances.  

Sentencing  is  never  easy,  i t  is  a  discret ionary  process  but  a 

process  that  is  guided  by  a  number  of  factors.   Because  of  the 

discret ionary  nature  of  the  process  a  Court  hear ing  an  appeal 

against  a  sentence  imposed  by  a  lower  court  is  not  f ree  to 

interfere  wi th  the  sentence  of  that  Court ,  even  i f  the  sentence 

is  not  one  which  the  Appeal  Court  would  have  imposed.   An 

Appeal  Court  would  only  interfere  in  the  sentence  of  the  lower 

court  i f  i t  is  sat isf ied  that  the  lower  court  fa i led  to  exercise  i ts  

d iscret ion  proper ly  and  reasonably  and/or  the  sentence 

imposed  invokes  a  sense  of  shock  or  outrage.   Where  lower 

courts  fa i ls  to  properly  and reasonably  exercise  a  discret ion  or 

fa i ls  to  exercise  a discret ion  in  imposing a sentence i t  commits 

a  misdirect ion  al lowing  the  Court  of  Appeal  to  set  aside  the 

sentence  imposed  and  subst i tute  there  for  a  sentence  i t 

considers appropr iate in the ci rcumstances.  

The  Appeal  Court  would  also  set  aside  a  sentence  imposed  by 

the  lower  court  and  subst i tute  a  sentence  i t  considers 

appropr iate  where  the  sentence  imposed  by  the  lower  court  is 

grossly  excessive  or  grossly  insuff ic ient.   The  factors  that  the 
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Court  is  obl iged  to  consider  in  determining  an  appropriate 

sentence are the fol lowing;

(a) The cr ime for which the accused was convicted;

(b) The person who committed the cr ime;  and

(c) The interest of  society.

The  above  factors  must  be  given  equal  weight,  one  factor 

should  not  take  precedence  over  another  nor  must  one  factor 

be  emphasized  at  the  expense  or  to  the  prejudice  of  another. 

An  appropr iate  sentence  does  not  only  ref lect  the  sever i ty  of 

the  cr ime,  but  also  the  mit igat ing  and  aggravat ing  factors 

surrounding  the  offender,  and  the  interests  of  society.   The 

interests  of  society  is  equated  to  imposing  a  sentence  which 

serves  as  a  deterrent,  is  preventat ive,  rehabi l i tat ive  and  also 

attr ibut ing.   A sentence should not  only deter  the offender  from 

recommitt ing  the  crime  but  also  deter  would  be  offenders. 

Where long term sentences are appropr iate rehabi l i tat ion is not 

an  important  considerat ion.   Prevent ion  is  part  of  the  deterrent 

because  i t  serves  to  dissuade  a  temptat ion  to  commit  a  s imi lar  

cr ime.   Retr ibut ion is  re levant  only insofar  as society views the 

cr ime,  the  more  abhorrent  the  crime  in  the  eyes  of  society,  the 

more severe is the sentence.  

In  th is  matter  the  apparent  cause  of  death  of  an  innocent  two 
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year  old  chi ld,  h is  chi ld,  but  that  was  caused  by  reason  of  the 

beat ing  administered  to  him.   One  can  only  shudder  to  think 

how the  chi ld  must  have  suffered.   The  chi ld  was  defenceless,  

or  obviously  could  not  fend  for  himsel f .   The  punishment  a 

Court  imposes  on  offenders  such  as  the  appel lant  must  not 

only be fai r  to  him but  society  must  a lso see i t  as being fa i r .   I t  

is  in  the  interests  of  society  that  of fenders  should  not  be 

incarcerated  so  they  can  make  contr ibut ion  to  society,  and  not 

be  a  burden  to  i t .   But  the  Court  a lso  needs  to  remember  that 

whi le  al l  l i fe  is  sacred  society  owes  a  special  responsibi l i ty  to 

those amongst  us who are vulnerable and defenceless,  and the 

most  vulnerable  and  defenceless  are  the  very  young  and  the 

very  old.   They  have  society’s  greatest  sympathy  and  the 

greatest commitment to protect.

As  against  the  above  we  have  the  appel lant ’s  personal 

c i rcumstances.  He  was  36  years  of  age  at  the  t ime  that  he 

committed  the  wrongs  for  which  he  stands  convicted.   He  also 

did  not  have  a  school ing  of  any  consequence  and  was  raised 

by a  s ingle  parent  wi th  eight  s ibl ings where  he no doubt  had to 

f ight  for  every  bi t  of  at tent ion,  support ,  and  necessi t ies.   His 

upbringing  i t  is  said  was  plagued  by  the  i l ls  of  h is  immediate 

surroundings  which  included  massive  unemployment,  drug 

abuse  etcetera.   However  when  considerat ion  was  given  to  al l  

of  the  above,  and  I  am sat isf ied  that  the  Court  a  quo  did  so,  i t 
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cannot  be  said  the  term  of  imprisonment  imposed  on  the 

accused  displays  a  fa i lure  by  the  Court  a  quo  to  exercise  a 

discret ion  in  imposing  the  sentence  i t  did.   I t  is  also  clear  that 

the  Court  a  quo   took  into  account  f ive  years  when  real ly  in 

ef fect  i t  was  four  years  that  the  appel lant  was  held  in  pr ison 

awai t ing the f inal isat ion of th is matter.   

I  f ind  no  misdirect ion  that  the  Court  a  quo  committed  that 

a l lows  this  Court  to  interfere  wi th  the  sentence  imposed  by  i t .  

I  am  also  sat isf ied  that  the  mit igat ing  factors  present  do  not 

point  to  the  inappropriateness  of  the  sentence  imposed,  nor 

does the sentence in the ci rcumstances of th is matter  impose a 

sense of shock or outrage.   

In  the  ci rcumstances  I  see  no  reason  to  interfere  wi th  the 

sentence imposed by the Court  a quo  and accordingly DISMISS 

THE  APPEAL  AND  CONFIRM  THE  CONVICTION  AND 

SENTENCE  .

                                                

WAGLAY,  J
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I  agree,

                                                

MAQUEBELA, AJ
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