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JUDGMENT

GRIESEL J:
|1] The applicant is an estate agency, claiming agent’s commission
arising from a property transaction entered into between the first and

second respondents on 6 August 2009 in respect of erl 319, Clilion.






b2

12] The applicant took the somewhat unusual and bold step of
launching its claim by way of motion proceedings. In the notice of
maolion, the applicant initially sought, apainst both respondents, an order
that they each pay the applicant R1 million as commission upon transfer

of erf 31% im0 the name of the purchaser.

[3]  In its founding papers the applicant’s main cause of action
against the first respondent (the seller) was based on an alleged oral
mandate. [t relied, 1in the alternative, on the terms of an addendum o the
decd of sule concluded between the first and second respondents on 6
August 2009, (The claim against the second respomdent — the purchaser

has been settled aller these proceedings had been instituted and its

position 15 not relevant for purposes of this judgment.)

[4] I'here are various factual disputes between the parties relating 1o
the main cause of action based on the oral mandate. In the view that [
take of the matter, however, il 1s nol necessary to consider those disputes
in any detail, or to decide whether or not such disputes are bona fide, or
to decide whether or not the matter should be referred for oral evidence
or e tral. In my view, the matter can be decided on the papers with
reference Lo the applicant’s altemalive cause of action based on clause

4.1 ot the addendum to the deed of sale, which reads as Tollows:

“The seller shall puy (o Dogen Group (“the agent™) commission in the sam ol
B3 000 tHR) (inclusive of YAT) or such lesser amounl as may be agreed betweoen
them in wriling upan the transler date of the property inlo the name of the purchaset.
In addition, the purchaser shall pay the azent commission in the sum of Bl 000 000
{inclusive of ¥ A1) or such leaser amount as may be agreed between them in writing

over and above the Property Price paid 1o the Seller, direcily to the agent upon






registration of transler (and afier fulfilment o all the conditions precedent). Com-
missien shull only be deemed to he sarmed by the agent and payable by the Seller and

Purchaser upon regisiration ol iransler.”

[5] The applicant contended that these provisions constituted an
agreement tor its benefit (stipndadio alierd), the benefits of which it had
aceepled. In its founding affidavil, the applicant referred to the above
provisions and stated: “To the cxlent necessary, applicant has accepted
alternatively  hereby accepts the benefits under the written sale

agreement.’

In its answering affidavit the first respondent denied that the applicant
had accepled ‘the benefits flowing to it in terms of this agreement’. It
combinued: ‘Tlowever, i it did so (which [ deny), then it is only entitled
to commission “upon registration of transfer™. I ranster has not el taken
place.” Elsewhere, the first respondent denied, without clucidation, “that
it was open for applicanl o accept those benefils in its founding
affidavit. . . It contended, further, that il the applicant did accept the
benelits under the sale agresment (which it again denied), ‘then apphcant
repudiated same by seeking to claim commission prior to the transfer of

erf 319 Clifion o second respondent”,

[6] In reply, the applicant reilerated that it had accepted the benefits
tlowing to it in terms of the apreement and would have done so far
sooner, had the lirst respondent not refused to provide the applicant with
a copy of the agreement when called upon to do so. {Ms Dagon stated on
behall of the applicant that she saw the addendum for the first (ime when
it was unmexed to the second respondent’s answering papers in these pro-

ceadings.)






|71 In argurment before me, counsel for the first respondent did not
persist with any of the ‘detences’ raised in the answering affidavit to this
part of the applicant’s claim. Instead, counsel submitied that the
provisions of clause 4.1 do not constitute an agreement for the benefit of
the applicant, as contemplated by our law, Counsel relied in this context
especially on the following dicium from the judgment of Smalberger 1A

in Total South Afvica (Ph) Ltd v Belker NO:'

*As was pointed out by Schreiner JA in Crookes NO and Another v Wervon and
Chehers 1950 (1) 8A 277 (A} al 29113-C, “a conlract for the benefit of a thind person is
not simply a contraet designed o benefit a third person: it is & contract benween two
porsons that is designed 1o enuble o thind person to come in as o parly 10 & contract
with oee of the other two™. The mere conferring ol a benefit is therefore not enough;
what is required is an intention on the part of the parlies to & contract that a third

. 2
person can, by wlopling the bencfit, become a party wthe contract.” *

[8] As always, however, each case must be decidad on its own facts:

or, as it was put In Georpe Ruggier & Co v Brook:”

It s entirely @ guestion whether there is an intemtion (hat the third party can, by

adeption of the promise. become a party to the contract in which il is cmbodied.!

19] In the Teial case, supra, the agreement in question was held not
o constitule a stipulatio alterd, inter alia, because there was no express
wording to such effect, nor was there any provision for aceeplance by the

third party of any benefit thereunder, Furthermore, the terms of the

P19G3 (1Y SA BT (A) al 6255,

* Sew ulso Joe! Melamed & Horwits v Clevelond Faotes (o) Led TUB4 Q33 RA 153 7A) at 17201
Liiorans Fraighe (Pod) Tod v Soatone Led 2004 (6] 54 21 (SCA) para 4.

1066 (1) 34 17 (M ar 23H. See alan Conyalidaised Frome Cotton Carparation Lid v Sithale & others
1985 (23 54 1R (M at 24F






Ly

agreement did nol support a ‘necessary implication® to that effect, In any
cvent, so it was held, there was no evidence that the third party had ever

accepted the benefit al a tme when it was open for him to do so.*

(10 In the George Rugpier casc. supra. the purchaser of fixed
property addressed a leller to the agents of the seller, who were acting on
the latter’s behalf, in which the purchaser offered 1o buy the property at a
stated figure and to pay hall the agent’s commission. The seller aceepted
the offer, The agent subsequently sued the purchaser directly, based on

the undertaking. The court found —

‘that it was intended by all concerned that this undertaking of the delendant could be
adopted by the plaingiff so as 1o give him g nght of sclion against the defendant in the

~ . z [
cvent of the sale going through on the terms proposcd [by the purchaser|’

A direet contract between the agent and the purchaser came into being

upon acceptance by the asent of the benelit.

[[1]  In the present matter, counsel for the respondent araued that the
provisions of clause 4, quoted above, ‘constituted merely a distribution
of the risk of commission between [the first and the second respondents)
and had nothing to do with conferring any benefits on the applicant’. 1
disagree. From the express terms of the agreement it is clear to me that
the agreement was mtended to be one for the benefit of the applicant
where 1L records In peremptory terms that cach of the seller and the
purchaser ‘shall pay’ to the applicant commission in the specified sum of

R million. (Tt is common cause that the second respondent had in Fact

T AT 2RI
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reached agreement with the applicant thal its portion of the commission
would be reduced to R500 000 and that this amount had been paid by the
second respondent.) The sole purpose of the addendum, signed on the
same day as the main deed of sale, was to regulate the question of
commission payable to the applicant and the respective contributions by
the buyer and seller. In this regard, it is noteworthy that, in concluding
the addendum, the first and second respondents actually agreed to share
the liability for commission on almost identical terms as was originally
proposed by the first respondent in the first draft of the deed of sale,
forwarded to the applicant during April 2009 [ submission to the

seeond respondent.

[12]  Counsel for the first respondent also submitted that

‘there is one circumstance which is absolutely destructive of an implication in the
applicant’s favour: on the applicant’s own version, the terms ol the sale were
deliberately concealed Irom it 1 the inlention of the respondents on 6 August 2009
hacl been that the provizsions regarding comimission were [or the applicant™s benalil,
and if their intenlien had been that the applicant could acquire rights thercunder by

secepting the benefit, thew would not have kepl the agreement from Dogon,”

[13]  Counsel for the applicant pointed out, om the other hand. thai
thiz argument would have carried greater weight had the first
respondent at all times been bona fide in its dealings with the
applicant which, according to the applicant, was not the case. In
my view, this argument 1% not without merit. However, il is not
necessary [or me o make a specific finding to this effect. Sutfice it
for purposes hereof to state that the first respondent has nol

persuaded me that the inference it seeks to draw [rom the first






respendent’s withholding from the applicant of the signed agrec-

ment is in tact the most probable one.

[14]  Further support for the applicant’s interpretation of clause 4.1 15
to be tound in the affidavits of both respondents herein. In its answering
affidavit the second respondent - on at least five occasions — expressly
referred o clause 4.1 as a siprlario alteri’. In an aborted application for
leuve to file a further atfidavit, the first respondent’s allomey of record,
likewise, repeatedly referred to clause 4.1 as a ‘stipwlatio alteri'. Thus,
where both parties 10 the addendum at one stase recognised the
provisions of clause 4 for what they are, it would, In my view, be
‘absurd” now W attribule 1w the clause a different interpretation, s

contended for by the tirst respondent.”

[15]  Had the applicant elected to reject the benefit stipulated in terms
of the addendum, it could of course (if so advised) have proceeded
apainst the first respondent for the full amount of the claim in terms of
the oral mandate on which it also relied. However, it elected to accept
the benelt stipulated between the buver and seller and I can think of no

reason why such election should not be enforced.

Caonclusion

[16] 1L follows that the applicant is entitled w an order in the

following terms:






The first respondent is ordered to pay to the applicant —
(a) the amount of R1 million (onc million Rand);

(b) interest on the said amount a tempore morae to date of

payment; and

{c) costs of suit, including the costs of two counsel.

B M GRIESEL
Tudge ol the High Court







