IN THE HIGH COURT oF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TowN)

CASE NOS: 6214/2010 & 19763/2010

Before the Honourable ms Acting Justice Cloete
On Thursday, 09 December 2010

In the matter between

DIANA LIEBENBERG Applicant
And

GERARD FRATER N.O. 1* Respondent
YVETTE FRATER N.O. 2" Respondent
JACOBUS PETRUS ROSSOuUwW N.o. 3" Respondent
THE GERARD FRATER FAMILY TRUST 4" Respondent
DRAKENSTEIN MUNICIPALITY 5" Respondent

e ORDER
Having considered the Papers and having heard Counsel it js ordered as follows:

The rule nisj issued on 23 September 2010 is made final and an order is issued in the
following terms:
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i The First, Second, Third and Fourth Respondents (“the Trust”) are interdicted and
restrained from causing or permitting any further building or construction work to
be undertaken on the remainder of Erf 2681, Paarl (“Erf 2681”), until such time as
they have obtained approval of building plans reflecting the construction in fact

authorisation under s 7(6) of the National Building Regulations and Building
Standards Act, 103 of 1977 (“the Act”) in respect thereof.

2. The Trust is interdicted and restrained from causing or permitting the operation of
the Primi Piatti restaurant or any other restaurant which is not part of a country
shop on the remainder of Erf 2681 until such time as all of the following have
been granted:

2.1.  final approval of the amendment of conditions of re-zoning applicable to
the remainder of Erf 2681 permitting the operation of such a restaurant;

2.2. approval of building plans reflecting the construction in fact undertaken or
intended to be undertaken on the remainder of Erf 2681, alternatively,
provisional authorisation under S 7(6) of the Act in respect thereof:

2.3. an OCcupancy certificate, alternatively, written permission to use the
building under s 14(1A) of the Act : and

2.4. appropriate trading licences.
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3.

The Trust shall pay the costs of applicant and fifth respondent, which costs shall
include the costs of two counsel, where applicable, and the applicant’s costs in
respect of the postponement on 13 April 2010, save that the Trust shall not be
obliged to pay any wasted costs incurred by applicant and fifth respondent as a
result of the matter having to stand down on 14 September 2010, in respect of
which fifth respondent shall bear applicant’s costs and fifth respondent and the
Trust shall each bear their own costs.

ORDER OF COURT

COURT REGISTRAR
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REASONS HANDED DOWN ON 9 DECEMBER 2010

JI CLOETE, AJ

[11  This is the return day of a rule nisi issued by Moosa J on 23 September 2010.
For sake of convenience, | shall refer to the initial applicant as "Liebenberg”, the first to
fourth respondents as ‘the Trust” and to fifth réspondent in the application under case
no: 6214/2010 as “the Municipality”.

[2] Save as set out below, | am in agreement with the findings of fact and
conclusions of law of Moosa J in the reasons handed down by him on 23 September
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THE POSITION OF THE EMPLOYEES

[4] It is common cause that, notwithstanding service of the Order in accordance with
Paragraph 5 thereof, the employees did not make any formal application to intervene in
the Proceedings prior to the return date.

nor indeed could he refer the court to any other authorities.
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constitutional imperative.
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[12] Accordingly, and whilst the court has the utmost Sympathy for the affected
employees, the blame for the position in which they find themselves must pe laid

should be granted.

THE RELIEF SOUGHT BY THE MUNICIPALITY

[13.3.] The Municipality has also not granted Permission to the Trust to use the building
before the issyue of the certificate of OCcupancy, as provided for in s 14(1A) of the
National Building Act:
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of Erf 2681 permitting the operation of such a restaurant,

[15] In Support of the amended relief sought by it, the Municipality submits the
following:

to the extent that such plan has been implemented ..’ (my emphasis);
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[15.3.] Section 20 of the regulations made in terms of g 47(1) of LUPO (PN1050/1988
dated 5 December 1988) provides that where a municipality ... grants an application in

amended. They allow for Operation of businesses On a surface area of 648m?2 and on
which the ‘business uses ... [are] restricted to a country shop, nursery and a wine

[15.8.] This is not part of the country shop’. The current use of the newly added part
can only be rendered lawfy| if the appeal against the granting of the amendment to the
rezoning fails:
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buildings on the property to be used in contravention of the current applicable rezoning
conditions, and accordingly it seeks an order giving effect thereto.

15(1)(a) An owner of land may apply in writing to the town clerk or Secretary
concerned, as the case may be —

(ii) To utilize land on a temporary basis for a purpose for which no provision
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emphasis).

[19] Counsel for the Trust also referred me to s 150 of the Constitution which
provides that:

‘150. When considering an apparent confiict between national and provincia/
legislation ... every court must prefer an y reasonable interpretation that avoids
a conflict, over any alternative interpretation that results in a confiict.’
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[20] To my mind, the interpretation which I have placed on the relevant legislation
achieves the objective set out in s 150 of the Constitution, and, on this interpretation, no
conflict results as envisaged in s 148 thereof.

application in terms of Regulation 15 . The Trust's application was clearly made in
terms of s 42(3)(a) thereof. Indeed, in the affidavit of Mr Frater deposed to on 26
November 2010, he states that-

LUPO”,
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Dit sal tog sinneloos wees om aansoek te doen vir Sekere foestemmings
welwetende dat daar Steeds aspekte js wat nog nie tot die bevrediging van die
Munisipaliteit aan voldoen is nie.’

[22] F urthermore, counsel for the Trust confirmed during the course of his argument

[23] Liebenberg also seeks an order that the rule nisi, subject to the amendment

defiance of building regulations:

[24.4) Liebenberg'’s application lacked the urgency with which she initially approached
the court:
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[24.6.] Even on common law grounds Liebenberg failed to establish a case for the final
interdict she claimed:

[24.8.] Liebenberg had several other remedies at her disposal;

[24.9] Liebenberg is advertising her guest house property for sale. From the description
of the property in the advertisement the following appears:

[24.9.2] It is suggested by the advertisement that the Premises being advertised
for sale could be used as a coffee shop and a retai| shop. This raises the possibility that



13
A Liebenberg / G Frater N.O. + 4 Judgment

[27]  The three requirements for the grant of a final interdict, all of which must be

present are:

[27.1.] A clear right on the part of the applicant(s);
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See inter alia Setlogelo v Setlogelo 1914 AD 221 at 227,

building plans. Although the Municipality has now granted its approval for the
amendment of the zoning conditions, an appeal process is underway and accordingly
such approval is suspended pending the outcome of the appeal.

‘The respondents contended nevertheless that breach did not constitute “injury”
for purposes of the second essential requirement for final interdict relief which
was expressed in the classic formulation as “injury actually committed or
réasonably apprehendeq” The argument was that “injury” in that phrase had
necessarily to entail physical harm or pecuniary loss. The appellants had
consequently to show, so the contention proceeded, that the helicopter was
unairworthy and that jts Operation involved risk to Jife and property.

The argument is founded on neither authority nor principle. The leading common-
law writer on the Subject of interdict relief used the words “eene gepleegde
feiteljjkheid” to designate what is now jn the present context, loosely referred to

Judicial pronouncements have variously used ‘infringement” of right and ‘invasion
of right” ... of course jt is hard to imagine that a rights invasion will not be
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effected most often by way of physical conduct pyt fo prove the necessary injury
or harm it js enough to show that g right has been in vaded.’

evidence s that the Trust with impunity and scant --- regard for the law carried on jts
unlawful building operations ... the (Municipality) asked the Trust to desist from such

Operations, jt reneged on such undertakings and continued the building operations’ It
Seéems to me that there is 3 real risk that if the order is suspended the Trust may wel|
resume its unlawfy| building operations and the clear indication on the papers s that the
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whom the great majority are breadwfnners) from earning a living’. This submission does
not however address whether Liebenberg has any other satisfactory remedy available
to her. To my mind, she may have other remedies available to her, byt none are
satisfactory on the facts before me. Whether, in the event that Liebenberg'’s appeal

[33] In the result, the rule nijsj issued on 23 September 2010 is hereby made final
subject to the amendment sought by the Municipality and Liebenberg. | accordingly

/d WO telle

J I CLOETE, AJ

make the attached Order.




