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Republic of South Africa

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

Case No.: 16718/2008

In the matter between:

TULILE TUNGATA Plainfiff
Versus
THE ROAD ACCIDENT FUND Defendant

JUDGMENT: & MARCH 2012

BOZALEK, J:

1. The plaintiff in this matter sued the Road Accident Fund for damages
arising out of an accideni which ook piace on 4 November 2007 in
Khayelitsha, Cape Town. By agreement the court was asked to deal initially

with the merits of the claim.



2. By further agreement amendmenis were effected to the piainfiff's
parficulars of claim and the defendant's piea on the eve of the trial. During
argument Mr Roux asked for ¢ further amendment fo the plaintiff's particulars
of claim which was unopposec and was duly granted. In the result the
plaintiff's claim was that she was a passenger in a minibus which was
travelling with its siiding door open when she was then pitched out through
the open door of the moving vehicle and sustained various injuries. The
piaintiff ascribed her fall from the vehicle and the injuries which she sustained
to the negligence of the driver in that:

1. he drove the venicie with the sliding door open;

2. he knew or ought reasonably 1o have known that she had consumed

alcohol;

'

he knew or oughi 10 have known that the plaintiff coula fall from the

W

vehicle but none the less confinued to drive it at an excessive speed;
4. he falled to have regard to her position in the vehicle in relation 10 the
open door;

5. he failed 70 nofice the piaintifi's stafe of infoxicafion, taking into account

-
o
0]

fact that he must have known that she had positioned herself next 1o
the open door;

he proceeded fo drive without ot least requesting the plaintiff to fasien

p\

her seat-belt, or in the eveni of there being no seai-belt he should have
refusea to convey har;
7. he failed to keep o watcenful eye on the plaintiff having regard 1o her

position next fo the open shiding door;



3. The defences raised by the defendant were a general denial and, in
the alternative, snould it be found that the plaintiff was indeed a passenger in
the micro-bus, that she had been warned by the driver that the sliding door
could not close and, being fully aware of the risks involved, the plaintiff was

subject to the maxim volenti non fit injuria.

4, The plaintiff testified and called fwo withesses whilst the defendant led

no evidence.

5. Much of the evidence and the cross-examination of the witnasses was
first lodged. it was common cause that when the claim was iodged with the
defenaant in November 2007 it was presented on the basis that the plaintiff
was a pedestrian who haa been knocked down by an unideniified vehicle.
This was the basis upon which the matier was reported io the police and
affidavits 1o this affect were made by the plaintiff and her cousin Ms Amanda

Tungata.

6. The latter was the plaintiff's first witness. She festified that she, the
plaintiff and a friend, Ms Andiswa Ociober, had attended a party in
Khayelitsha on the day in question where all three had consumed aicohol
and, by the tme they left the party af approximately 10:00 pm, were in

differing siates of infoxication. They stood ai the bus stop and hailed a

passing micro-bus. The driver explained that he was not a 1axi driver but
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someone who fransported staff. Evidently as o favour he offered the party ¢
iift and all three of them ciimbed in. The driver explained that the siiding door
through which they enfered was stuck and couid not be moved from the

open position.

7. Amanda Tungatc seaied herself in the row behind the driver [the
second row} whilst October went fo sit in the third row of seats fogether with
an existing passenger. The plainiifi also moved inte the second row of seats
but in the seat closest fo the sliding door, clearly the most dangerous position
having regard tc the proximity of the sliding door of the vehicle. The driver of
the kombi vehicle then fumed on or furmed up the music and the vehicle

pulled off.

8. The plainiiff and Ms Tungaic proceedsad fo stand up in the vehicle and
to dance to the music. i is uncerfain for what distance the vehicile ravelied
or at what speed but the evidence is that ¢s or shortly after the vehicle drove
over a speed bump the plaintiff was thrown ouf of the vehicle. Ms Ociober
saw this and cailed upon the driver 1o stop. Everyone climbed out and the
plaintiff was found lying in the middie of the road behind the vehicie, seriously
injured. Another car was halied behind the kombi. From a discussion with the
driver of that vehicie Ms Tungata and Ms Ociober gained the impression that
that vehicle had collided with the plaintiff after she was thrown onto the
road. There was however no direct evidence to this effect. The plaintifi was

loaded back intfo the kombi and taken 1o hospital. The second vehicle drove
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off without any particulars being taken of that driver or the vehicle's

registraiion. Similarly no particulars were taken of the kombi or its driver.

2. | pause at this point to note that the plainfiff inifially scught also to rely
on the negligence of the driver of the second vehicle but on the most
benevolent inferpretation of the evidence, she has made no case out at gl

in that regard.

10.  Reverfing to the conduct of the plainfiff in the micro-bus, there was
unchalienged evidence from Ms October that upon entering the vehicle she
had urged or suggested to the plainfiff that she sit in the rear row of seals ie.
oway from the open sliding door but that the piaintiff had ignored this
advice. Ms October also testified that when the plaintiff began fo stand up
she had told her not io do so but, once again, the plaintiff had disregarded
her. The evidence of both of the plaintiff's two witnesses was that she was in
the most intoxicated stafe of all three of them, had been obstreperous and

had been walking in a zig-zag fashion.

The plainiiff herself testified that she remembered ciimbing into the taxi
and danced but nothing thereafter until she woke up in hospital. In effect
she did not dispute the evidence of her witnesses regarding her conduct prior

o and whilst in the micro-bus.

12, The plaintiff was treated in hospital for some six weeks. A few days after

peing discharged she was contacted by one Pedro who presented himself
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as a lawyer and who proceeded to investigate and formulate her third party
claim. He accompanied her to the scene of the accident, took
photographs, took affidavits from her and Tungaoiaq, filled in an accident
report claim and lodged cérfcin information with the poiice. When the
plaintiff and Amanda Tungata toid Pedro that they did not know the
registration number of either vehicle involved in the accident he advised
them that they should stafe that the plainfiff had been struck by an
unidentified vehicle which had sped off. This, he told them, would speed up
the processing of the claim. The plaintiff and Ms Tungata duly went along
with this scheme and atffended a consultatior at the office of the plaintiff's

aftorney, Mr Alfred Shorm Webster.

13. More than a year laier the piaintiff was approached by ons Thami,
someone she knew from the Eastern Cape, who asked her what had
happened to ner in the accident. She told him that she was thrown out of o
taxi. Some fime later Ms Tungata was approached by Thami and one or
more invesfigator and she ioo disclosed the frue manner in which the
accident fook piace. These investigaiors appeared to have been working
on behalf of the defendant. By March 2009 Ms Tungata and the piaintiff had
sworn 1o fresh affidavits in which the “true” version of the accident was giver:

anc these documenis were lodged via the plaintiff's attorney with the Road

n

Accident Fund.



14, Mr Liddell, on behalf of the defendant, subjected the plaintiff and her
witnesses fo a rigorous cross-examination. He was, howeaver, in my evaluation,
unabie to make any material dent in their evidence. In all material respects
the evidence given by the witnesses corroborated each other and Ms
Tungata readily admitfed to having subscribed fo ¢ false account of the
accident in the circumstances described above. Both Ms Tungata and Ms
Ocfober's evidence painted the plaintiff's conduct, whilst she was in the
micro-bus and before entering it, in unfavourable terms. The plaintiff and Ms
Tungata admitted that had their faise version not been uncovered they
would in all probability have continued asserting this version through

subsequent proceedings.

15, In argument Mr Liddell submitted that in the light of the false version of
the accident first given by the plaintiff and Tungata the court shouid reject
their later version which could equally be a fabrication. However, as | have
mentioned, the defendant produced no countervailing evidence as fo how
the plainfiff could have sustained her injuries. Furthermore, both the plainiff
and her witnesses gave entirely credible evidence. Their account of how
they came to lodge a claim based on an untruthful version of the accident is
enfirely credible and is borne out by the fact that when approached by
someone they believed was unconnected with the case ithey gave a frue
account, one which they have had adhered to ever since. Furthermore, the
evidence of how the accident in fact fook place is so detailed and bizarre

that it is most improbable that it is fictitious.
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16, Further argument advanced by Mr Liddell was that by reason of
fraudulent or false provenance of the claim, as it was originally presented,
fhe plaintiff must be non-suited. He was unable to provide any authority for
this proposifion and | am certainly aware of none. A distinction must also be
made befween a claim fainted by fraud and one where the plaintiff has
confessed 1o its inifial false basis and thereafter pursued and presented the

claim on what the court finds to be a frue basis.

17.  In these circumsiances the court’s duty must be to deal with the claim
on the basis of the accepted evidence ie. on the plainiiff's varsion as

supported by her witnesses.

18.  This leoves the defendant’'s defence of volenfi non fit injuric. It is
premised on the plaintiff having been warned by the driver that the siiding
door of the micro-bus was stuck and would not close. The evidence
diverged on this issue. Ms Tungata testified that the driver hao made this
known even before they climbed into the kombi. Ms Ociober testified
however that this was only made known to them conce they had climbed
onfo the bus and it had begun to move. | find on the probabilities that the
driver mentioned this fact only when the micro-bus was moving. Doing so at
this sfage would have made more sense since the door, being still open, it

called for an explanation. Doing so earlier wouid have served little point but

to have offered an opportunity 1o the plaintiff and her withesses o decline 1o
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climb on the bus. Had the driver evinced such a responsible atfitude it is
unlikely that he would have allowed the piaintiff to sit where she did and io

dance in the vehicie.

19, For the volenti maxim fo operate in favour of the aefendant it must
discharge the onus of proving that the piaintiff consented to the risk of injury

posed by the open door. As is noted by the authors of the Low of Delict 5th

edifion, Neethling Potgieter and Visser, the law applies this particular ground
of justification with circumspection and the foliowing requirements for valid
consent must be proved: that it was given freely and voluntarily, that the
person giving the consent musi be capabie of volition and that the

consenting person must have full knowledge of the exient of the prejudice.

20. The volenti defence was considered at length in Saniam Insurance
Company Limited v Vorster 1973 (4} SA 764 [AD) where it was confirmed that
the onus of establishing the defance resis upon the assertor and that the
essential elements of the defence are “knowiedge, appreciaticn and
consent” {at page 779 A~ C). None of these raquirements were proved from
the mouth of the piaintiff during her evidence. Sha was, furthermore, strongly
under the influence of alcohol at the relevant time. In these circumstances
the defendant has not succeeded in proving ifs defence of consent by the

lainfiff 1o the risk of injury and its consequent exempiion from liability.
p . /

21. In Ndhlovu and Others v Durban City Council 1970 (1) SA 39 {d) the

following propositions weare held 1o be estabiished:



10

1. A bus driver [as indeed every driver of a vehicle] must take
reasonable precautions against dangers 1o his passengers known or
recsonably 1o be apprehended

2. A bus driver is enfitled to regulate the manner in which he drives his
bus upon the assumption that his passengers will take such steps 1o
protect themselves against the ordinary risks and difficuliies

ttended upon travelling in a bus as may reasonably be expected
of such passengers.

3. What may reasonably bs expected of o passenger of a bus will
depend upon a number of circumstances, including the age,
physical condition and apparent ability of the passenger to cope

with such ordinary risks and difficulties.

22, In Fredericks v Shield insurance Company Limited 1982 {2) SA 425 [AD)
it was heid that it is pari of the duties of a bus driver fo iook after the safety of
his passengers. Thus, if o passenger is standing in a dangerous piace in front
an open door of the bus and the bus driver is aware therseof, it is his duty 1o
close the door before the bus moves off; if a passenger is under the influence
of infexicating liquor the bus driver must be all the more careful to see that
the door is closed. interestingly, it was further held that if the bus driver ielis
the passenger 1o go and sit down and he refuses fo do so this is not sufficient
to absolve the bus ariver of negligence if the passenger falls out of the open

door.



23. Applying these principles fo the present matter, in my view the insured
driver was clearly negligent in several respects; most notably in tfransporting
passengers with the sliding door of the vehicle stuck in the open position. At
the very least he should have ensured that his passengers were seated in
such a manner that the risk of them being thrown out of the vehicle was
elimincted or completely minimized. This couid have been done by simply
requiring them to either sit in the front or back row of seats and/or to secure
fhemselves in their seals with seat belts. The driver was negligent,
furthermore, in driving, irespective of the speed at which he was fravelling,
whilst the plaintiff sat in the seat nearest the open door. He compounded this
negiigence by apparently doing nothing to stop the plainfiff from standing up

and dancing fo the music which he furmed on or up. The fact that the
plaintifi and her companions were under the influence of alcoho! does not
negate the driver's negligence. He shouid have foreseen that intoxicated

passengers in their condifion might well behave in a foolhardy manner in an

existing dangerous sifuation.

24, Mr Liddell argued that there was no evidence that the driver was
aoware of the passengers infoxicaied condition. On the probabiiifies,
however, this was not so. He stopped his vehicle, engaged with the plainfiff
and her companions before or whilst they were climbing into the micro-bus
and, at the least, he must have become aware of their condition when the
wo passengers immediaiely behind him rose to their feet and commenced

dancing fo the music.



25.  There is alsc a divergence of evidence as to whether the plaintiff's fall
from the vehicle was precipitated by it going over the speed bump or hump.
On the probabilifies | fing that this is what must have caused the plainfiff io
lose her balance and be thrown ouf of the vehicie. In this regard it is
significant that the vehicle came o a halt shortly after driving over the speed

bump.

246. However it was notf only negligence on the part of the driver which led
io the plaintiff being piiched out of the vehicle. She conftributed in no small
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measure fo her fate. Firstly, when the plaintiff ciimbed into the vehicle and
was informed that the door was stuck in the open position she ncnetheless
sat down in the most dangerousiy positioned seat i.e. that most proximate to
the door. In doing so she disregaraed Ms October’s advice that she sit in the
rear row of seafs. 7o compound this when the music staried the plaintiff rose
io her feet and began dancing thus significantly increasing the risk that she
could be thrown out of the aoor. Once again, when she was urged to sit
down by her friend she disregarded this advice. Al this conduct on the

plaintit's part was no doubt caused by the fact that she was in o state of

intoxication but this of course does not negate her negligence.

27. Having regard 1o the role of the driver and the conduct of plaintiff | am

of the view that the negligence shouid be apportioned on an egual basis



between the parties. | find then that the defendant is liabie for 50% of any

damages which the plaintiff is able 1o prove.

COSTS

28. In the normai course the plainfiff would be entitied to her costs of suit.
However, this matter has certain special and disturbing features. | refer 10 the
fact that the piainfiff, advised and guided by “Pedro”, inifially formuiated

and pursued the ciaim on a fraudulent basis. This was only discoveread by

Q)

persons who appeared to have been the defendant's investigaiors. Ther
was a dearth of evidence as to who exactly Pedro was and what his role

was. Clearly he worked closely with the plainfiff's attforney, Mr Alfred Websier.

29. At the conciusion of the plaintifi’'s case | asked counsel whether he
intfended to lead the evidence of Mr Welbster to clarify the role of Pedro ana
to cast light on how a fraudulent ciaim was inifially pursuec on behalf of the
piaintifi. Counsei indicafed that he had advised his atforney that it was not
neceassary for him o testify. This leaves the Court in the invidious position of
adjudicating a claim not knowing who the original miscreant was, whether
he is sfill operating and what his links o and relationship with the plaintiff's
attorney are or were, amongst other questions. This is an unsatfisfactory
sifuation and in the circumstances | have decided to refer this matter,

through this judgment, to the Law Society for further investigation.



30. in addition | consider that it is appropriate that the court mark its
disapproval of the conduct of the plaintiff in pursuing a fraudulent claim by
way of a costs order. | do nof consider that the plainfiff should be entirely
deprived of her costs since | accept her evidence that the idea o formulate
the claim on ¢ fraudulent and unfruthful basis emanated from Pedro who
oresented himself as a lawyer and whose word would have carried

considerable weight with the plainfifi.

31.  The fraud was uncovered by March 2009 and on 24 March 2009 the
plaintiff's atforney sent the defendant affidavits made by his client and Ms
Tungata sefting out the frue basis upon which the accident took place. For
reasons which are unclear, however, the pleadings were only amenced o
reflect the true position on 20 January 2012. That amendment necessiiated
the defendant amending its plea. In the circumstance | consider thai the
plaintiff should be awarded her costs but excluding any cosis incurred prior fo
24 March 2009. In addition the plaintiff is disallowed any costs relafing 1o the

pieadings in this matter.
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In the result the following order is made:

1. The defendant is liable for 50% of such damages as the
plaintiff may have suffered arising out of the injuries which she
sustained as a result of being thrown from a vehicie in

Khayelitsha on 4 November 2007.



2. The defendant shall be liable for plaintiff's costs in this matter
as taxed or agreed but limited fo costs incurred after 24

March 2009 and excluding costs reiating to the pleadings.
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J NI O ZALEK, J
JUDGF OF THE HIGH COURT



