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In this matter the Plaintiff, in his representatoagpacity on behalf of his minor
son, Evan Jonathan Mohlaphuli (“Evan”), claims dgesa arising out of
injuries sustained by Evan in a motor vehicle amecidthat occurred on
6 August 2005 when Evan was 10 years old. He wawgffrom the back of an
Isuzu bakkie which overturned after driving overusmtovered manhole in the
road near Paarl, causing the driver of the velielese control. It is common
cause that Evan sustained severe cranio-faciali@sjuvery severe traumatic
brain injuries and a fracture of the right raditi& also lost the vision in his

left eye.

The Plaintiff initially claimed R264 989.17 in resp of past hospital and
medical expenses; R7 132 600.00 in respect of dutnedical and related
expenses; R5 241 900.00 in respect of future lbs€amings; R1 500 000.00
in respect of general damages; and R1 040 587.0&spect of the costs of a

curatorbonisto administer the capital award.

The merits were resolved in terms of a settlemgneement entered into
between the parties on 8 June 2011. The First Deafgnagreed to pay to the
Plaintiff 15% of the proven or agreed damages seffdy the Plaintiff and
Evan, up to a maximum amount of R300 000.00. Theoise Defendant
agreed to pay to the Plaintiff 85% of the provemagreed damages suffered by
the Plaintiff and Evan or the balance of the dammageproven or agreed even
if the balance exceeds 85% after taking into actoi@ First Defendant’s

maximum contribution of R300 000.00.Subsequent twe tsettlement
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agreement, the parties agreed themntumof the Plaintiff's claim for past
hospital and medical expenses in the amount of RBBZ337. Of this amount
R275 132.99 was paid to the Plaintiff by the Secbeféendant. R300 000.00
was paid by the First Defendant to the Plaintiffiiwhich R48 554.38 was paid

in respect of the balance of the claim for pasphakand medical expenses.

The Plaintiff therefore does not persist with thaim for past hospital and
medical expenses, this claim having being paid ty FEirst and Second
Defendants in the manner set out above. The qomofihe claims for future
loss of earnings, future medical expenses, gedarahges and the costs of the
curator bonismust thus be determined. The remaining partiestfie Plaintiff
and the Second Defendant) agree that 7.5% of fhitataum to be awarded is
the appropriate percentage to be allocated foctisés of acuratorbonisand
that acurator boniswill have tobe appointed to manage Evan’s affaFsom
the capital amount of the award in the Plaintifisour must be deducted the
amount of R251 445.62, which is the balance remgifiom the amount of
R300 000.00 paid by the First Defendant to thenBifaiafter deduction of the
aforesaid amount of R48 554.37 paid by the Firdebaant for hospital and

medical expenses (i.e. R323 687.37 — R48 554.38351 R45.62).

Apart from the Plaintiff himself the evidence caisd of the expert testimony
of witnesses called by the remaining parties. $ake of convenience | will
refer to the Second Defendant in this judgmenttlas Defendant”. A number

of expert summaries were filed by the parties,rmitall of these experts were
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called. The Plaintiff’'s expert witnesses were Bdeling (neurosurgeon); Ms
Coetzee (clinical psychologist with expertise ig fteld of neuropsychology);
Dr. Legg (speech and language therapist); Ms Béstamupational therapist);
Dr Versfeld (orthopaedic surgeon); Mr Linde (indigdtpsychologist); and Mr

Munro (actuary).

The Defendant’'s expert witnesses were Mr Loebamgtdinical psychologist
with expertise in the field of neuropsychology); s Mndrews (occupational
therapist); Dr Liebetrau (orthopaedic surgeon);LBurens (psychologist and

human resources consultant); and Mr Kambaran (agtua

Neither Dr Edeling nor Dr Legg had an expert cotpag but all of the other
experts who testified met with their respective rdewarts prior to the
commencement of the trial and joint minutes weledfon their behalf. Also
filed was the joint minute of Dr Shevel and Dr Ggmrthe psychiatrists
appointed to assess Evan by the Plaintiff and tleéefant respectively.
Reference was made to their joint findings by dertat the other experts
during their testimony. On the whole there wereasaref agreement between
the parties’ respective experts, save in respecthef two occupational
therapists, Ms Bester and Ms Andrews, who were ¢et@ly at odds with
each other. The crux of their dispute - and @&udas the trial proceeded this
became the main overall issue in dispute - waseffect of Evan’s frontal
lobe brain damage and itsequelaeon his ability to live and function

independently.
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8. Before turning to define the issues and to condiderevidence it is useful to

first outline the approach of our courts to expestimony.

THE APPROACH OF OUR COURTS TO EXPERT EVIDENCE

9. The approach of our courts to the evaluation okexgvidence was restated in
the case oMichael and Another v Linksfield Clinic (Pty) andd@he2001 (3)
SA 1188 (SCA) at pages 1200 and 1201, paragraptjs¢3d40]. Although
that case concerned whether or not medical negligéiad been established,
the general principles in evaluating expert evideare also applicable in the
present case. An extract of the judgment relatimghe court’'s approach to

expert evidence reads as follows:

“[34] In the course of the evidence counsel oftesked the experts
whether they thought this or that conduct was reabte or

unreasonable, or even negligent. The learned Judggenot misled by this
into abdicating his decision-making duty. Nor, we aure, did counsel

intend that that should happen. However, it is p@d as well to re-

emphasise that the question of reasonableness eglihance is one for

the Court itself to determine on the basis of tlgious, and often

conflicting, expert opinions presented. As a ruiattdetermination will

not involve considerations of credibility but rathbe examination of the

opinions and the analysis of their essential reaspnpreparatory to the

Court's reaching its own conclusion on the isswsead...
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[36] .... (W)hat is required in the evaluation of buevidence is to

determine whether and to what extent their opiniGuvanced are

founded on logical reasoning...

[40]....()t must be borne in mind that expert scigntwitnesses do tend
to assess likelihood in terms of scientific cefgirsome of the witnesses
in this case had to be diverted from doing so aedewnvited to express
the prospects of an event's occurrence, as fahag possibly could, in
terms of more practical assistance to the forenagsessment of
probability, for example, as a greater or lest®an fifty per cent chance
and so on. This essential difference between tieatdfec and the judicial
measure of proof was aptly highlighted by the Hoaobd.ords in the
Scottish case of Dingley v The Chief Constablatlsttyde Police 200 SC
(HL) 77 and the warning given at 89D - E that

'‘One cannot entirely discount the risk that by insimg himself in every
detail and by looking deeply into the minds ofélperts, a Judge may be
seduced into a position where he applies to theegxpvidence the
standards which the expert himself will apply te tjuestion whether a

particular thesis has been proved or disprovedstead of assessing, as a

Judge must do, where the balance of probabiliies bn a review of the

whole of the evidence'. ...

[emphasis supplied]

10. In the matter ofLouwrens v Oldwad®06 (2) SA 161 (SCA) at paragraph

[27] the Court stated:
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“What was required of the trial Judge was to detasridb what extent the

opinions advanced by the experts were founded gindbreasoning and

how the competing sets of evidence stood in relatm one another,

viewed in the light of the probabilities”.

(see alsbulton v Road Accident Fuhse No 2007/31280 SGHC

(1 February 2012) at paragraphs [22] — [23]).

11. Asregards the duties of expert withesses, it weted inNational Justice Cia

Naciera SA v The Prudential Assurance Co Ltd, kn@nian Reefef1993] 2

Lloyds Report 68:

Hl.

Expert evidence presented to the Court shou)dabd should be
seen to be, the independent product of the expanfluenced as to

form or content by the exigencies of litigation

An expert witness should provide independent assist to the
Court by way of objective unbiased opinion in riglatto matters

within his expertise.

An expert witness should state the facts orraptions upon which
his opinion is based. He should not omit to comsidaterial facts

which could detract from his concluded opinion.

An expert witness should make it clear when rédquéar question

or issue falls outside his expertise.



THE ISSUES

12. The issues which still need to be determined afelbsvs:

12.1

12.2

12.3

12.4

Whether or not Evan will be capable of livingependently in the long
term;

His loss of earning capacity. This is essdgtilimited to his pre-

morbid future earning capacity. Although the ewicke of Ms Andrews

was to the effect that Evan meets the generalrierifer employment

on the open labour market, this was not even suggoby the

Defendant’s other experts Mr Loebenstein and Drreps; and the
Defendant’s counsel correctly submitted in arguntaat any income
that Evan might earn in future should not be taketo account,

whether as a contingency allowance or otherwise;

Whether Evan requires medical and relatedneya for a condition

referred to by the experts as hikat foot”;

The net discount rate to be applied to Evartisre medical expenses;

and

12.5The amount to be awarded in respect of general gasna

THE EVIDENCE

13. The largely unchallenged evidence of Dr Edelingu(osurgeon) may be

summarised as follows:
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13.2.

13.3.

13.4.
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There is a distinction between injury diagnosis aottome diagnosis,
the former relating to the injuries sustained asoasequence of the
accident, and the outcome diagnosis relating tocthraplications and

sequelaef such injuries.

Evan’s injuries comprised severe cranio-facial nigis with skull-base
fracture, cerebro-spinal fluid leak, nasal fractanel injury to the left eye
and optic nerve; severe traumatic brain injury wthmary diffuse
axonal injury, complicated by focal(frontal cerdbtaceration - left
hemiparesis) and secondary (cerebral swellinghbrgiry; and fracture

of the right radius.

Evan was an in-patient at the Paarl Medi-Clinic #it days. On
admission his Glasgow Coma Scale was recordedoag 6f 15 points.
Based on this criterion alone, the primary diffosain injury was severe.
A score below 8 out of 15 points falls into the ezmiry of severe
traumatic brain injury. This injury excludes thec&l and secondary
injuries which were not reflected in the Glasgownt@oScale recorded

on admission to hospital.

On 14 August 2005 (eight days after the accidemngnEunderwent a
decompressive craniotomy because of swelling ofbtiagn and a repair
of the large brain laceration in the frontal lobet the brain. A
decompressive craniotomy is an uncommon neurosalrgperation that

iIs only performed in extreme cases. A large portadnthe skull is



13.5.

13.6.

13.7.

10

surgically removed to allow the brain to expand alow the pressure to
reduce. It is a potentially dangerous procedurgeswhen the skull is
removed the brain herniates out at the edges asdnidy lead to further

brain damage.

Since the craniotomy was only performed some alglgs after Evan’s
admission to hospital there must have been severgrgssive brain
swelling over the intervening period, and it wasily surgery that the

treating doctors identified the large brain lacerat

On 22 August 2005 (a further eight days later) ranioplasty and
repair of the cerebro-spinal fluid leak was carriedt. During
thecranioplasty the large piece of skull of theefwad which was
surgically removed for the purposes of the cramotavas replaced after
the swelling had settled to reconstitute the cantduthe forehead and
the skull. This has left a visible dent in Evantsehead. In order to
repair the cerebro-spinal fluid leak a membrane wsearted to cover the
fracture so that it sealed the fracture and prexktiie fluid from leaking

into the nose or sinuses.

If impaired level of consciousness of a person wias suffered
traumatic brain injury persists for longer thanesedays it is categorised
as a severe brain injury. According to the ho$péeords Evan suffered
from an impaired level of consciousness for attlédsdays, putting the

brain injury into the category of very severe.
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13.8. Evan also had significant other risk factors focas®lary brain injury
apart from those already mentioned, such as fltions in blood
pressure as noted from the hospital records. Bmlspizures were also
documented on 6, 7 and 19 August 2005, evidencewibghing on the
right hand side which is indicative of injuriesttee left side of the brain.

Anti-epileptic medication was administered.

13.9. On 14 August 2005 a subdural haemorrhage (bleeuliegthe surface
of the brain) as well as considerable contusion sadl facial fractures
were recorded. On 15 August 2005 a blood transfugias given. On
16 August 2005 fluids were leaking out of Evan’'ss@&oand on
17 August 2005 dangerously low levels of haemoglokere recorded,

which can also cause further brain damage.

13.10. Evan suffered from retrograde amnesia of about @fites, which is of
extended duration. Even in cases of severe brguryi retrograde

amnesia is usually momentary or only of a few sdsaturation.

13.11. Regarding the severity of the brain injury Dr Edglitestified as

follows:

“So it is a semi quantitative annotation primaryffdse axonal
injury. That was complicated by focal brain injurythe form of
frontal cerebral lacerations so there was actuabrdption of

frontal lobe brain tissue with bleeding into thasmiption and



13.12

13.13

12
secondary brain injury in the form of cerebral shivej. Now if
you were to take only the first of these, the prjdiffuse axonal
injury, that would fall into the category of sevdr&in injuries by
the criteria we use for defining mild, moderate a®Vere brain
injuries. We knew he has a severe primary difftusen injury
which is complicated by cerebral laceration and tgrebral
swelling it is just that much more severe. So whase words
mean M’Lady and as brain injuries go when one hagns
hundreds or thousands of brain injuries this failght toward the
minority who have very severe brain injuries. tedn’t do it
justice to call it severe because there are peoypth far lesser
degrees of brain injury who are also classifiedsavere, this is

towards the worst end of the spectrim.

Dr Edeling’'s outcome diagnosis was that Esaffers from post-
traumatic organic brain syndrome with neuropsychicial-,

communication- and neurobehavioral disorders; blass in the left
eye; left hemiparesis; neuro-endocrine disorden Wwtperpghagia and
obesity; disfigurement with cranio-facial deformitgnd combined

neurological- and psychological mood disorder.

Dr Edeling explained that neuropsychologicaictions are broadly
categorised as both cognitive mental functions executive mental

functions. In simple terms cognitive mental fuoo8 refer to what an
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individual knows from learning, understanding andogessing.
Executive mental functions refer to the executioh vehat an

individual has learned and understood. He testdetbllows:

“Now it is important in understanding the effectlrfin injury
on a person’s life to understand the distinctiontween
cognitive and executive functions and when tesikpgerts [do]
tests to understand what their tests mean. Thetdldobes
which in themselves are the largest volume in tiaenkare the
doing lobes or the executive lobes and everytthatjane does
whatever it is follows an instruction that commehde the
frontal lobes and that is why on a simple basisribeves that
instruct the foot to move come from the frontakwlthe nerves
that instruct the hand to move come from the frolofae. The
nerves that instruct the mouth to make words cawmm the
frontal lobe, that instruct the hand to write, af that. So
everything we do the instruction originates in thental lobe.
Now the frontal lobe does not necessarily houséimary of
knowledge. In order to execute daily tasks the ivaynctions
Is that a person has in his so-called active menworyworking
memory a current awareness of what is going ontrigbw,
that is not stuff that is stored in real long tememory. So
what we are all aware of, what we are seeing amating and
the temperature we feel that is in our working menow active
memory. If one must do anything the frontal lobs to decide
that you have to do something now. To decide whdo it has
to retrieve information from the cognitive areaerfr the brain
that is relevant to the decision it has to make.hds to filter
that information in the context of the current igal So
whether there is a car coming across the road amfrof me or

not and by processing from my personality, fromchmgracter,
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from my culture and from my knowledge and procegsiat in
the light of current reality the frontal lobe has dlo a certain
sequence of functions. It has to decide that sungeimust be
done, it has to make a number of plans of whatloaalk left
or walk right or stop talking or start talking. has to then
choose between the possible plans which is the most
appropriate plan to the circumstance. It then asitiate the
action that follows the plan. Once the actionngiated it has
to monitor the execution of that action so that witestarts
drifting left off course it has to bring it back aourse and
when the purpose is satisfied it has to stop themac So in
broad terms frontal lobe functions involve decisioraking,
planning, initiating, monitoring and in a broad tar execution,
and it is like that for the simplest things we ke lwalking, it is
also like that for all work related things we dagr fall
relationship things we do, whenever we talk to dmudg the
things we choose to say are driven and govern [ed]the

decisions that the frontal lobes make...

. in an uninjured brain, even in the uninjurechib of a
stupid person those functions are so multiple antast and so
efficient that we don’t even notice or realise thhey are
happening but they do happen, they happen seamlesSo
what seems to be in a blink of an eye if you haoréak down
and you only really understand people with varidygses of
stroke or brain damage where the functions are inggayou
start to gain an understanding of how much was albtigoing
on. When a person standing on the pavement detda®ss
the street for instance there is a tremendous amain
neurological activity going on. When a person bhaslecide

how to answer an exam question it is that much more
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..... the neuropsychological disorder of this claldorganic
brain syndrome encompasses both cognitive and 8wecu

mental impairments....

... He is unable to use public transport withougistaince. One
of his parents has to take him by car or accomphmy on
public transport wherever he needs to go. Thaa iypical
example of frontal lobe executive impairment whargsically
he has the capacity to walk to the taxi station &mdet into a
taxi, in terms of speech he has the capacity toteape taxi
driver hello, my name is Evan but to put it all etiger and
decide which taxi to get into and to tell the tdxiver to please
alert him to get out at the right place and to dsuccessfully
and come home he gets lost. So even though héndnassible
concrete skills the thing in his brain that must gutogether
and organise and make it work which is his frontdles are
not working properly and that is why he needs sug&m in

terms of his public transport.”

13.14 Evan suffers from problems with fatigue, roeyn concentration,
reading and writing, speech and executive functidde also displays
major and sustained changes in personality, moat haviour,
having become short-tempered and aggressive wittonirollable
mood swings. The mood swings and behavioural adifies are
caused by a neurological mood disorder of the &ldobes, which is

permanent and not amenable to psychological tredtme

13.15Evan, currently 17 years old,presents as aseolbeenage male with

cranio-facial disfigurement as a result of the nsurgical procedures.
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13.17
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This includes flattening and indentation of hisetoead relating to the
sunken cranioplasty bone. There is a visible ssedp extending from
the temporal region in front of his left ear ovke ttop of his head to
the temple in front of the right ear. The surgexuld have entailed
cutting from ear to ear across the top of Evan'adhdlapping the
whole of his scalp down over his eyebrows and kit the skull of
the forehead. It was then surgically replacedyitepa deformity

which is cosmetically disfiguring.

Evan has neuro-physical impairments in thienfof a blind left eye
with no light perception. He has a visible squuith deviation of the
left eye. He has a minimal residual left side hmaresis (loss of
function) with increased reflexes on the left upged lower limb and
a mild limp with a broad based gate. He is hadtile to run and his
hemiparesis and unsteadiness are significant mstexf locomotion.
If he were on uneven terrain he would struggle taintain his

balance.

Evan presented with poor attention, sluggish andciie thought
processes, perceptive and expressive languageutliiis, adynamia
(flat and dull affect) and hypokinesia (abnormainotished motor
activity). These factors are all indicative of dage to the frontal
lobes of the brain. Whilst Evan retains a fair éegiof emotional

insight into his situation, his intellectual instgls deficient. Dr
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Edeling explained it thus when referring to Evaailsswers to a
guestionnaire that he was asked to complete a®phit assessment:

‘I asked his parents not to comment and | gave f@m
guestionnaire and the questionnaire reads as igedtan
paragraph 4.1 ‘Please list all symptoms, functional
impairments, disfigurements and health problemiatstage
whether physical mental and/or psychological’. Moty was
it given to him to read it was also explained tosmhi Whether
he thinks it is due to the accident or due to aimgtelse we
want him to write here everything that is a problesmth him
in all those spheres and he wrote four things. fliitst one ‘I
eat a lot and | watch TV a lot and | am lazy to kvbut | can
sit and play PlayStation all day.” That is in fattore than
one thing in a concoction sentence. 2) ‘I am veggrassive
and | lose my temper very quickly and | hit thelsvaB) | lose
my mind and 4) | tend to break things and shoullydaud.’
So what he is telling us here in his own particulay is that
he has neurobehavioral disorders and a cognitisotier in
his language. Now that is relevant in terms at s what he
believes is a problem. What is also relevant iatwie knows
about but which he didn't answer because when fiesaad,
written those things | said to him is there anythelse? |
read to him what he had written, he thought ancdie there

Is nothing, nothing else, thatis all itis ......

That failure to write something down which is ket under
the circumstances is a typical example of dysekecutental
syndrome because Evan was sent to Johannesburget@a s
doctor whose purpose is to assess the consequefdas
injury which his attorneys are going to use in fatating a

claim for damages. If he had normal mental functize
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should understand that that is the time to comarcknd tell
everything. When for instance one assesses padpeare
claiming occupational disability for back pain thgg further
and they exaggerate and they fabricate symptoms and
disabilities but brain injured people typically dnio write
complaints of which they are aware even when they a
significant complaints and what that means M’Laslyhat he
does not have the executive mental function tonfikh form
properly, to give a proper account of himself ewersimple
terms and there are many other examples of thiad Al
skim through them the second one goes about higpherais
which has improved but he still has weakness oais and
leg, he stumbles at times, he has a slight limg balance is
not good. Now he has got this large scalp scar amxi
forehead is deformed at the site of surgery. Hual is the
cause of a serious psychological mood disorder bsea
people notice it and they tease him, it is a bighpem in his
life yet he didn’t mention it. He has got thisiegtdisorder
with hypophagia and excessive weight gain, he g well

aware of that. He has developed flat feet.”

13.18 The brain injury has resulted in a risk of late gisgtric
complication and increased risk of late post-traticnapilepsy
estimated at 5% to 10% over Evan’s lifetime. Provisshould be

made for the cost of treatment should Evan devejolgpsy.

13.19 The head and brain injuries sustained by Evan hestdted in major
degrees of permanent educational disability and mpeent

employment disability, as well as permanent lossesamenities,
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independence and enjoyment of life. Dr Edeling regped the
opinion that Evan would not be able to live indegemtly nor would
he be able to manage his own affairs. The awafgieds should be

suitably protected.

13.20 When asked to explain what he meant by “living petedently” Dr
Edeling testified as follows:

“The only thing that he can do independently is personal
care so he can put his clothes on himself, he ashvimself,

he can go to the toilet himself, if food is pufriont of him he
can feed himself. That is personal care activitiest most
school children can do. He cannot be relied upmiotk the
doors at night, to buy the groceries, to pay thectilcity bill,

to do anything in terms of personal home management
because his frontal lobe dysexecutive function medat
even though he is physically capable of locking dber he
won’t get around to doing it, he won't realise heislocked

the doors and that applies to every element of home
management which even people who are not greatly
intellectually endowed have got common sense agdkhow
they must do it because they have intact fronthk$o he
won’t do it, he can’t be relied upon to act on algdasis in a

reliable rational way in his own interests.”

13.21 Any future capacity to work would be limited by theeed for
simplicity, structure, supervision and sympathya&was been rendered

permanently unemployable for gain on the open labwarket.
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13.22 Dr Edeling predicts that Evan’s life expectancydbdobe normal but

this is conditional upon him receiving the requsitreatment,
supervision and care. He will definitely not haee normal life

expectancy if left to his own devices.

Dr Edeling was asked to comment on Ms Andrews’ igpirthat Evan should
be able to live independently. His view was tha Ahdrews had performed
a functional occupational therapy assessment oh’Bvphysical functional

status without taking into account the totality &van’s permanent
neurological difficulties, despite her having weitt in her report that she
deferred to expert opinion in that regard. Heifiest that Ms Andrews’

opinion was logical if applied only to her physidaidings but completely
illogical if applied to the totality of Evan’s prigms as a result of his brain

damage.

In cross-examination the Defendant’'s counsel foadiss only one aspect of
Dr Edeling’s testimony, namely what he meant byrEmat being able to live
independently. Dr Edeling explained that Evanapable of attending to the
basic activities of daily living (such as bathinigrushing his teeth and
dressing), but not with the extended activitiesdaily living (such as buying
food and groceries, locking his home, taking angspribed medication and
travelling on public transport) since all of theswolve executive mental
functioning. Dr Edeling was clear that Evan hasdain retained intellectual

capacity and that he does not require nursing ach as would be expected
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for a vegetative or semi-vegetative individual; lewer because of his frontal
lobe damage Evan requires, and will permanentlyireq reminding and
prompting to attend even to the basic activitiesaily living; and ongoing
supervision and care for the extended activitiedanly living which non brain

damaged individuals, even if of low intellect, takeheir stride.

Dr Edeling’s evidence was of considerable assigtaltiés obvious that he had
performed a very detailed assessment of Evan; laaidhie had carefully and
comprehensively considered the impact of these rsesere injuries on
Evan’s functioning both now and in the future. kestimony also laid the
foundational background against which the evidesfcine other experts who
testified should be evaluated in order to determvhether their opinions are

based on logical reasoning when viewed againgpribieabilities.

Ms Coetzee and Mr Loebenstein (the parties’ respgecteuropsychologists)
agreed - as was evident from their joint minutehat tbehaviourally Evan
presents with low drive, apathy, low frustrationetance, impulsivity and
impaired social judgment. He also presents with ndog difficulties,
especially with regard to attention and concerdraéis well as poor scholastic
performance. They also agreed that Evan’s inaliditgontrol his aggression
is most likely at least partially related to thear@me to his frontal lobes but
that there are also psychological factors that evtaate this behaviour which
Ms Coetzee described in her testimony as low stdfegn, self embarrassment

and awareness of losses. Both experts were ofidve that pre-morbidly
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Evan was likely of average intelligence and thastpoorbidly he is of low
average intelligence. Both deferred to the findirgnd opinions of Dr
Edeling, save for one significant aspect, namelyarE&y ability to live

independently. In this regard Ms Coetzee was mreegent with the views of

Dr Edeling; Mr Loebenstein was not.

Ms Coetzee’s testimony on this aspect may be summethas follows:

18.1. On neuropsychological assessment Evan presentecb-aperative,
albeit somewhat flat in affect and emotionally discected. He
impressed as motivated throughout, but Ms Coetpead him to be

tangential and prone to derailingthe process.

18.2. Ms Coetzee administered the Wechsler Adult Inteflice Scale 11l in
order to obtain more detailed information regardifgan’s relative
cognitive strengths and weaknesses. Evan obtairielll scale |Q of 89,
which is at the 28 percentile and in the low average range. However,
higher scores on individual sub-tests indicated #® a result of his
injuries, Evan has sustained a drop in cognitivecfioning and in
mental efficiency. Ms Coetzee testified that predodly Evan would

have had the intellectual ability to undergo teytieducation.

18.3. Ms Coetzee also found thatneuropsychological tgstvealed a more
complex set of deficits that result in what appeabe difficulties with

encoding new learning. Slowed processing of nef@rimation was
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noted as a major obstacle in his overall cognifwectioning with a

breakdown at the level of complex attention.

Test results also indicated frontal lobe involvemamich was not
surprising, given the severity of the head injusyweell as the young age
at which it occurred. The collateral evidence afh#évioural and
personality changes, marked by significantly reduckustration
tolerance, poor stress management, mood dysregulatbow drive,
childlike behaviour, aggression, impulsivity, paampulse control and
poor social judgment were due to damage to thetdrdobes of the

brain. These are typical symptoms of frontal |daenage.

In Ms Coetzee’s opinion Evan is at risk of devehgpia major
psychiatric illness such as a major depressiverdiésoor an anxiety

disorder.

She testified that executive functioning refersigher-order cognitive
processes such as initiation, planning, cognitilexilbility, decision
making, regulation and feedback utilisation.Indefsatt living requires
good insight, judgment, planning and flexible thimkand the drive, for
example, to buy electricity, pay bills, buy fooddaattend to security
such as locking doors.In her opinion,if Evan werdite independently
he would not have the volition and executive fumetihat is required on
a practical and social level and there would beaalgal and progressive

disintegration of his life. Given his rigid thinlgnhe would be at risk, if
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left to himself, of creating dangerous situatiomsl dae would exercise

poor social judgment and be vulnerable to explioitat

Up until now Evan’s parents have to all intents padposes supervised
his life on a fulltime basis and have acted, s®pgeak, as his frontal
lobes, which has placed a very heavy and unreabkormlsden upon
them. Ms Coetzee likened Evan to a 13 year olddclwvho has no
prospect of maturing and expressed the firm vieat ilh would be
prudent for provision to be made for Evan to havelltime caregiver
in the future. In her experience this was requiredll the cases of

severe frontal lobe damage in which she has be@ivied.

She expressed the opinion that a care facilitynainatitution of some
sort is a possibility, but it is unlikely that thigould be suitable for Evan
since any mood disorder or aggression would ndbleeated in such an

institution. A home based caregiver would be thiy practical solution.

In cross-examination the Defendant’s counsel inBnvis Coetzee that Mr

Loebenstein had very few criticisms of her opiniofihe main criticism was

that her findings were “deficit driven” which | uadtood to mean that she

had focussed on Evan’s deficits without giving muéint consideration to

what Mr. Loebenstein subsequently testified are nEvanterests and his

residual capabilities or areas of functioning, iastéd as they might be. Mr

Loebenstein’s opinion was that these should be ogepl since this is

appropriate in what he described as r@orfnal rehabilitation process”
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Following on from this criticism was Mr Loebenstairview that although
Evan undoubtedly was incapable of living completelgependently in the
future he did not agree that the level of care suqgkrvision recommended by

Dr Edeling and Ms Coetzee was necessary.

Ms Coetzee’s response was to the effect that Eviaesests (specifically,
motor vehicles) should not be conflated with higatalities which are
severely impaired. She remained of the view thatpractical implications of
Evan'’s difficulties render it impossible for him tave any extended periods
without care and supervision. If he was only cdoedand supervised some of
the time it would lead to a progressive disinteégrabn practical, emotional
and social levels. She described Evan as needimgane for his safety, to
maintain order in his life and to keep his persuadt; in her wordssomeone
who holds the world together for him in a meanihgfay and ensures that he
takes the next step in an appropriate manne®he confirmed that the level of
almost constant supervision and care that Evanresyis taking a heavy toll
on his parents and their marriage. She testified these parents present
with the exhaustion and burnout typical of pareotsa disabled child. To
expect them to keep doing this is unfair. They alivays be involved in his

life but they desperately need help.”

In his testimony Mr Loebenstein accepted that,guedent, Evan would have
had the potential to obtain a tertiary educatior tdstified that Evan is

incapable of “higher order functioning” such as mgklarge order purchases.
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However relying on Evan’s scholastic progress (As managed to move to
the next grade each year since the accident, witkiderable assistance from
his father and by attending a high school for “moanstream” children,

although the school reports show that his marks parer, and becoming

progressively worse, and Mr Loebenstein was uneibjgovide assistance as
to what the pass marks might be); as well as whatdmsidered to be Evan’s
insight into what causes him to become angry, h&dikd of his school

subjects and his school; Mr Loebenstein was of vilesv that there is no
reason why Evan cannostiop for basics and attend to his personal care”
When the Defendant’s counsel asked for his commamt&hat he described

as Evan “needing a carer 24/7” Mr Loebenstein egplithat proposition

would predicate almost an infantilisation, that heeds someone to hold his

hand and direct him in every aspect of his life”

In cross-examination Mr Loebenstein accepted thaEdeling was in a better
position than he to express an opinion on the ggvef Evan’s brain injury.

He also accepted that with a very severe brainrynpne would expect
significant sequelae(which in Evan’'s case are permanent); that Evan’s
behaviour is somewhat inappropriate; that hel&sge teenager (according to
the expert reports Evan weighs 129 kg and his fatéstified that he is
approximately 1.8 metres tall); that having toectr and supervise Evan and
deal with his temper outbursts could be arduous fugihtening for his
parents; that even in the relatively protectedirenvnent of his school Evan

has poor concentration, is described as “lazy” lraltemper challenges; that
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Evan has impaired social judgment and a lack dfasgareness; and that

individuals such as Evan can be vulnerable to etgtion.

Mr Loebenstein was asked whether he had investghie level of care and
supervision that Evan currently requires. His oege was that this had not
been reported to him by Evan’s parents during timt@rview with him, but
conceded that he had not specifically asked thielealso conceded that once
Evan leaves school the probabilities are tlmptantitatively the burden [of

caring for Evan] will be greater; qualitatively tHeurden will be the sare

Mr Loebenstein testified that in his view Evan nibrdess requires only
partial supervision. He was asked how this wasetimplemented given that
Evan’s difficulties are not episodic but continuousMr Loebenstein’s
response was thatHere should be supervision as to higher order fioning
and regular check-ups” He accepted that Evan’s ability to live indepemity
has not yet been tested, but was of the opinionh hhahas enough residual
functioning to execute self-care and the basiovaiets of daily living. Life
skills training will assist him in the long termMr Loebenstein did not

elaborate on what he envisaged by “regular chesk-up

| have two fundamental difficulties with the opin® expressed by Mr.
Loebenstein. First, he appears to have proceadad the premise that the
sequelae of Evan’'s brain damage are susceptible to somen faf

rehabilitation, despite having accepted the finding) Dr Edeling as to their

permanency and despite Dr Edeling’s testimony iis tiegard not being
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challenged. Second, he clearly had not invesuj#te level of care and
supervision that Evan currently requires,attribgitim in passing to dver
protection” by Evan’s parents without even exploring this aspéth them or
any other collateral; nor had he investigated, \&ad thus unable to assist me,
on how precisely the “regular check-ups” that heppised would address the
challenges of Evan’s daily life which it is antiaged will endure for many
years to come. Simply put it is my view that thencusions that Mr
Loebenstein reached do not appear to be foundéalgaral reasoning in light
of the probabilities. Certainly, it can only beEwan’s interests to live a more
full and meaningful life but that quest, on the abilities, is not likely to be
achieved without suitable safeguards in placehuktaccept the opinions of

both Dr Edeling and Ms Coetzee over that of Mr Lerediein.

26. Dr Legg ( speech-language therapist) testifineelr alia as follows:

26.1. Evan’s parents reported that his communicatiomappropriate as he
will talk about unnecessary things to others andvige too much
information and try to dominate the conversatioa;seems to miss the
finer points of a discussion or conversation, paftérly understanding
jokes of others; he struggles with concentratioth stmows little empathy
for others; he has a tendency to stand too clos@etple during
conversation and as a result people become iditaith him;he often
needs terms, expressions or ideas explained to dmoh,he will easily

forget instructions, particularly if they are lehgt
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On testing Evan’s results varied from thépércentile to the
63%ercentile for the individual subtests. Dr Legg riduthat Evan
presented with a degree of both expressive andptigeelanguage
impairment. He showed word-finding difficultiesrestricted vocabulary
and difficulty with the formulation and completiasf complex ideas.
Receptively, he showed compromised ability to pssceextended

language and to interpret figurative language.

Evan’s communication profile was consistent witle tpattern of
acquired brain injury, particularly diffuse axonajury and damage to
the front — temporal cerebral areas. Impaired alenl,emory, concrete
linguistic processing and pragmatic disruption wenadent in the
context of an interrupted development of the lagguaystem. His
communication difficulties would influence Evan’'sh®ol progress as

well as his ability to function in employment.

Dr Legg was of the opinion that Evan will struggle learn new
material, understand complex issues or respond ninappropriate
communicative manner in work situations, which vebseverely restrict
employment opportunities. In addition, his concretederstanding of
language and his pragmatic disturbances would rhakevulnerable to
misunderstanding in both social and work spherdsis pragmatic

problems would continue to have a marginalising&fbn his social life
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and on how he impresses himself on others. Tlasgpibge difficulties

are all confounded by Evan’s psychological profile.

26.5. In the opinion of Dr Legg taking into account Evanfanguage

difficulties, he will require ongoing supervisiomroughout his adult life.
His language impairment will have functional consemces for
managing adult relationships, social interactiargaging in leisure and
community activities, making living arrangementsiependently and

managing his financial affairs.

In cross-examination it was put to Dr Legg thatenoil the other experts who
had filed reports had commented on Evan's languagmprehension
difficulties. (This is not accurate since Dr Edegliwrote in his report that he
had noted both receptive and expressive languaffeutties.Ms Coetzee
wrote in her report that Evan impressed as havitigneed vocabulary, as
well as expressive abilities marked by poor verthaéncy - specifically
phonemic - coupled with poor formulation and elabion). Dr Legg replied
that she had conducted an in-depth 2% hour assesspecifically on the
communicativesequelaeof Evan’s head injury, not only to test his langea
abilities but also to test how his difficulties nif@st in his scholastic progress,

social interaction and ability to function indepently.

It was also put to Dr Legg that Evan’s language awmdnmunication

difficulties are more apparent than real (althotiglh Defendant did not call
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its own expert to support this proposition) andtthis limitations will not

restrict Evan in his everyday life. She respondeat Evan’'s profile is

compatible with the concerns reported by his patenhis poor scholastic
progress, the neurocognitive test results andimmised social life (despite
being of an age at which social interaction withergeis important and
appropriate). She explained that frontal lobe dgmdoes not of itself
necessarily impair speech and vocabulary althougdinEloes display mild
apraxia of speech and a limited vocabulary (thieddieing that of a child of
9.1 years of age). The nature of Evan’s impairnieat a more complex and
abstract level. She testified that there are seldiostances of “surface”
communication in adult interaction, which | undarst to mean

communications which are lacking in subtleties sashfigurative language,
inferences, humour and the drawing of accurate losimns. Dr Legg’s

testimony was not challenged in any other matemmipect. | accept her

opinions which support those of Dr Edeling and Meee.

Drs Versfeld and Liebetrau (the orthopaedic surgecalled respectively by
the Plaintiff and the Defendant) were in agreemeas evidenced by their
joint minute - that Evan sustained a head injurpr@ken nose, a fracture of
his right forearm and an eye injury as a resuthefaccident. They deferred to
an appropriate expert (namely Dr Edeling) as tostupuelaeof these injuries.

They also agreed that as a result of the accidemin Esustained a left
hemiplegia (but differed on the effect thereof)dahat there is a deficit in

supination of his right forearm.
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As regards the effect of the hemiplegia, Dr Vesfehs of the opinion that
this has resulted in the tight tendo-achilles obsaiby him in Evan’s left leg
and that the tight tendo-achilles has in turn rteskin a left flat foot deformity
which requires orthopaedic intervention. A furthesnsequence of the
residual hemiplegia is Evan’s physical inactivityat is likely to result in

osteoporosis. Dr Liebetrau disagreed. He wasefapinion that although
there is evidence of increased tone (partial cohtia) on Evan’s left side

there is no significant functional deficit requigiorthopaedic intervention.

Dr Versfeld's testimony may be summarised as faiiow

31.1. On Evan’s physical examination Dr Versfeld notedrdased sensation
over the inner aspect of the left foot and the oaspect of the left calf.
There was a fixed flexion deformity of the left hgp 10 degrees and

mild ataxia (unsteadiness) of the left leg when gared to the right.

31.2. Evan’s ability to stand on tiptoe on the left sidas markedly reduced

when compared to the right and there was evidentevabgus
(displacement of) feet on both sides, with the Vedirse than the right.
Evan walks with a mild limp. It was more noticealvhen Evan walks

up stairs.

31.3. Dr Versfeld concluded that as a result of the frexcof the right radius,

Evan has residual forearm bowing with reduced rasfgaipination (the
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act of turning the hand so that the palm is uppstjnan the right side.

This is permanent.

Evan suffers from residual left hemiplegia and aideal loss of
function on the left side, which is manifested bgxsa affecting his
upper and lower limbs on the left side, weaknesplaftiflexion of the
left leg despite this being his dominant side atakia affecting his

upper and lower limbs. This is also permanent.

As a result of the accident Evan has suffered eigihg of his left
tendo-achilles which has manifested in the devekgnof a flat foot on
the left side which is more pronounced than thétrigThis should be
treated by conservative measures including the imgaof orthotics,
physiotherapy and visits to an orthopaedic surgaot ultimately the
surgical repair of the left foot. This would inckitengthening of the left
tendo-achilles and the insertion of a flat foot lamh and subsequent

removal of the implant.

Dr Versfeld was of the further opinion that as suteof the ataxia and
the fact that Evan will be less active in the fetune would be more
vulnerable to sustain fractures particularly asgoe older and that it
would be reasonable to make provision for the ftwst of one major

and one minor fracture over the remainder of fétiine.
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31.7. Evan’s residual physical impairment would probaiohpact adversely

on his opportunities for gainful employment in foeure.

In cross-examination Dr Versfeld was asked to confiwvhether he had
specifically examined Evan’s left foot and he reglthat he had. It was then
put to him that Dr Liebetrau had found no defornafyEvan’s lower left limb.
This was not correct since Dr Liebetrau had indeedd a deformity; he was
simply of the opinion that it was not sufficientignificant to require

orthopaedic intervention.

In his testimony Dr Liebetrau confirmed that altgbuhe had specifically
examined Evan’s left foot he had not observed amoeanality, nor had he

observed that Evan’s left Achilles tendon was srartl.

During cross-examination Dr Liebetrau testifiedttha had not observed Evan
running or walking up stairs. He confirmed thaEifan’s left Achilles tendon
was indeed shortened this would be the causeeit #dt foot. This condition
would deteriorate over time and surgery would kbicated in the form of a

surgical implant.

It is noted that Evan’s abnormal gait and left fladt were observed not only
by Dr Versfeld but also by Dr Edeling (who as | bBasaid conducted an
extremely thorough assessment) and Ms Bester (atiomal therapist). Dr
Edeling’s evidence in this regard was not challelhged it is my view that the

probabilities are that Evan indeed has a left ftait, which Dr Liebetrau
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himself confirmed would - if it exists - requireeatment and surgical
intervention in due course. It is logical to assuthat this, coupled with
Evan’s hemiplegia, ataxia and obesity will resaltcontinued inactivity and
that the probabilities are that Evan will be vublide to sustain fractures,
particularly as he grows older. | thus accept [@rsfeld’s opinions on these

aspects.

Evan'’s father, Eric Mohlaphuli, testified as follew

36.1. He confirmedthe career history of his own and edéeh family
recorded by Mr Linde(the industrial psychologistontestified on behalf
of the Plaintiff) in his report. He enjoys a closdationship with his
siblings and despite living across South Africatamilies try to spend

time together at least once a year.

36.2. Before the accident Evan was an active, bright gdumy who excelled
at drama and had no evident problems with his dciwvook. He had
many friends, was confident and had an enquiringdmi He had a
passion from an early age for motor vehicles, irtipalar trucks. He
acquired considerable knowledge of different typetrucks. Although
he was still young, Evan did express an interesttha teaching
profession and had always admired his uncles amdsawho were

teachers.



36.3.

36.4.

36.5.

36.6.

36

It had always been the Plaintiff's intention thati would continue to
study after completing Grade 12. He hoped that Ewanld attend
university. The funds would have been availabldhv@avould receive a
75% reduction on fees which is one of the benéditwhich the Plaintiff

Is entitled by virtue of his employment at the Usrsity of Cape Town.

The Plaintiff testified about the tragic eventsttbecurred on 6 August
2005 whilst the family were on their way to an agti He visited Evan
every single day in hospital and kept a diary sfgriogress during his 42

day stay at the Paarl Medi-Clinic.

He confirmed the difficulties and problems artidath by him and
Evan’s mother to the various expert withesses (@oaut which they
testified) concerning Evan’'s behaviour and the geanthat they had
seen in him since the accident. In particularhighlighted Evan’s anger
outbursts, which he testified are uncontrollabled anightening to
witness. During some of these outbursts Evan stagtit up against his
mother in a threatening manner and she is scarddhof He had also

thrown furniture around and kicked the family dogs.

Evan prefers watching children’s programmes on visien and

socialising with young children rather than childie his own age.
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Evan’s father recounted what had happened a dawmrpreviously
when his parents were attending the trial and Bvas at home. When
they arrived home after dark the lights were dfg turtains were open,
the dogs had not been fed, and Evan had not bafhieid.was typical of

his behaviour.

Evan has to be cared for and supervised constahllgen his parents
go to church on Sunday he is left at home but utitersupervision of

his uncle and grandmother who live on the samegutgp

He is transported to and from school and does rastek on public
transport on his own. Evan’'s father recounted asident when he
travelled by bus with Evan but Evan did not gettb# bus behind him
and had to be helped off the bus at another dttgpdoes not believe that

Evan would cope with public transport on his own.

36.10. Evan’s father felt that Evan would not be able ite lindependently

because he will not attend to basic security megssuch as locking the
doors or managing transport or running his own hame attending to

the other activities of daily living without beemompted and supervised.

36.11. The plaintiff testified that the past seven yeawveh been very

traumatic. In addition to the burden which he &wdn’s mother carry at

home there have been countless occasions whernaimifPhas had to
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attend at Evan’s school to appeal to Evan’s felsdwdents not to mock
him and to respond to complaints from the schoobuabEvan’s
behaviour. The Plaintiff testified thaif ‘it wasn't for me | don’t think
that he would have made it this far at school - dedhates it". He
experiences Evan as having no motivation; andiestihat ‘you have to

tell him what to do. You can nag him for over auhfor him to, for
example, run his bathwater, he will not do any $afiat he is asked to
do immediately”. When Evan goes out he always covers his hea@ as h

is “oversensitive’to others looking at him.

36.12. The Plaintiff also testified that he and Evan’s hesthad been warned
by one of the initial treating doctors, a Dr Liebeng, to expect some
changes in Evan’s behaviour. It became apparemhéoduring the
course of the Plaintiff's testimony that he and Esamother - quite
understandably - hadnot anticipated the exterh@ge¢ changes, nor have
they been sufficiently informed of how to cope wittem. They have
struggled along, remaining committed and devotethit child, without
proper support or advice, and it is a tribute tthlbaf them that Evan has
progressed scholastically and managed daily liwvntghe extent that he
has. The Plaintiff further testified that it wasly after having listened
to the various experts who gave evidence duringcthese of the trial

that he and Evan’s mother had begun to fully urtdacshis difficulties.
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36.13. The plaintiff confirmed that the degree of ongoaage and supervision
that Evan requires, coupled with his intimidatingbursts, have taken a
severe toll on himself and Evan’s mother. TherRifiis 52 years old

and Evan’s mother is 57 years old.

During cross-examination it was put to the Plairttilat Evan’s outbursts are
apparently not as severe as they were a few yeaxsopsly. The Plaintiff
replied ‘not to my knowledge, he hasn’'t changed. The [s¢howicipal has
said more than once that we need to refer Evamgeamanagemeht It was
also put to the Plaintiff that Ms Andrews would tigsthat Evan was on
Facebook and that she had seen his Facebook pameonly did the Plaintiff
respond that he had no knowledge of this, but Mdréw herself made no
evident mention of it in her clinical notes, wraeher report that it was Evan
who had told her that he was on Facebook, and ishead testify about this

either. The balance of the Plaintiff’'s evidencaswot challenged.

Ms Bester (occupational therapist) testified akofos:

38.1. Her report was based upon structured interviewh &itan's parents;
an assessment and her observations of Evan caurteat the Centre for

Occupational Therapy, Tygerberg Medical Campus;ahdme visit.

38.2. Evan’s parents had reported that his mother is ¢=tely drained by
having to look after him; continual academic andnkwork support is

required which is provided by Evan’s father; thedan of looking after
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Evan has taken its toll on their marriage; Evasisits on accompanying
his parents everywhere; his free time is unstneckland sedentary in
nature; he eats compulsively; he requires conséaminding with regard
to self-care; he is not responsible when handlimmpey; and he is not

aware of safety and security issues.

Ms Bester was further advised that after the activan completed
Grades 6 and 7 at primary school with the helpsamabort of his parents
and thereafter attended Rosemead Private Schosl.pHients were
promised that Evan would receive special atterdgiobRosemead. Evan’s
father is constantly called to the school for meggito discuss Evan’s

aggression.

During physical examination Ms Bester noted thaarkvs left hand
dominant; he has a disfiguring scar over his hsagination of the right
forearm causes pain; the right forearm is bowed;lditing and carrying
of even light weights is compromised as a resufiaoh in the right bicep

area.

During the assessment Ms Bester noted that Evashedes lot of time
for each subtest and the overall testing time waessive with Evan
requiring double the usual amount of time. Mugbetéion was required

and Evan presented with a childlike demeanour.
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On the Gardner Test of Visual — Perceptual SKiisan’s scores varied
between the °i percentile to the 95 percentile, suggesting severe
impairment in certain areas of visual-perceptuahcfion. On the
Rivermead Behavioural Memory Test, Evan achieved\arall profile

score of 1, which indicated that he has a poor nmgmo

Although Evan was able to carry out activities aflylliving such as
eating, attending to hygiene, dressing and houdelaativities, he
required supervision for these activities. He doabksist with meal

preparation provided he was supervised.

As far as transport is concerned, Ms Bester tesdtifihat Evan is totally
dependent and will always remain dependent on stteetransport him
anywhere. In Ms Bester’s view Evan should not @@ motor vehicle.
Apart from Evan’'s visual impairment, he suffers nfrocognitive
difficulties such as poor planning, attention anémmory difficulties,
emotional ability and poor frustration tolerancd, & which make it
strongly inadvisable that he drives a motor vehicklthough from a
physical point of view he would probably be ablaus® public transport,
he will not be able to do so independently gives problems with
planning, concentration and memory, and his ingbilio act

independently.

Apart from Evan’s physical limitations, his psycbognitive skills are

particularly impaired. Evan will require regulaare and supervision in
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the future. In the opinion of Ms Bester, it canredsonably be expected
of Evan’s parents to continue to care for him. sTbbligation has
already taken its toll and they should be allow@deisume their normal
roles, free of the constant demands of caring fat supervising Evan.
Ms Bester testified that Evan could not be leftupesvised and would
be prone to exploitation by others and at risk egards his personal
safety; quite apart from the need for supervisibinie daily activities,

which he would not attend to without being prompted

38.10. As far as the future is concerned, Ms Bester recented that a
suitable case manager be appointed who would otljinke an
occupational therapist or a social worker who hasegence in working
with head injured individuals and their familieBls Bester testified that
since every head injured patient has different sgte input of a case
manager would be required to assist, train and rgigee Evan’s

caregiver and to provide ongoing advice to his fami

38.11. Ms Bester recommended day and night assistancayd a week, i.e.
someone who is essentially on call 24 hours per ddys would be the
lowest level of carer and it would not be necess$aryhe person to be a
gualified nurse. The carer should preferably be aemvho would be

able to develop a rapport with Evan.

38.12. As an alternative, Ms Bester proposed that Evan Idcohe

accommodated in an institution where he would beedcaor and
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supervised. She did not however feel that this svagable alternative
since not only is such an institution expensivef persons with
interpersonal problems and anger management issidsas Evan are
generally not accommodated at such institutionsa Ms Bester’s
experience, there are also limited facilities aafal# in Cape Town and a

long waiting list for appropriate institutions.

38.13. Evan should also be provided with a learner fatiit to assist him

with his studies while still at school.

38.14. Since Evan will not be able to drive himself, itiMae necessary for the
caregiver to have a driver's licence and to transgévan where

necessary.

38.15. In Ms Bester’s view Evan is unquestionably unemaldg in the open

labour market.

During cross-examination Ms Bester was asked fowvlevs on why she and
Ms Andrews were poles apart in their opinions. &wsponded that it would
appear that Ms Andrews had focussed on Evan’s gdlyfinctioning only
without taking into account the totality of his imipments. Ms Bester was
asked why she had not questioned what Evan's maread reported to her.
She replied that she had considered and founcefiwts to be consistent with
the input of other experts and her own, obviouklyrdugh, assessment. Her

clinical assessment alone was conducted over adefi2%2 hours, excluding
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a 2 hour interview with Evan’'s parents, perusal vaftten information
provided by Evan'’s father, all of the other repgmtsvided by the experts and

a 1 hour home visit assessment.

Ms Bester was also asked what would happen to Evawas to live alone.
She replied thatlt would be akin to leaving a child of 7 to 9 yeasl

unsupervised and alone to make decisions etc. ifdplys doesn’t have the
cognitive skills. They have been lost. He dodsanve the skills to cope with

unpredictable situations.”

It was put to Ms Bester that Ms Andrews would fgsthat she had not
neglected to consider Evan’s cognitive impairmends Bester responded
that it was apparent from Ms Andrews’s report thla¢ had only conducted
one out of the twelve required subtests duringassessment. She pointed out
that the findings of Ms Andrews differed signifiten not only from her
findings, but also from the findings of those of BEdeling, Dr Versfeld and
Ms Coetzee. It is also noted that Ms Andrews’ firgdi differed from those of
Mr Loebenstein regarding Evan being able to lig/findependently, as well
as from those of Mr Loebenstein and Dr Lourens neigg Evan’s future

employability.

Ms Andrews, the occupational therapist who testifien behalf of the
Defendant, painted a far more optimistic picture Ebfan’s future. Her

evidence may be summarised as follows:
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She conducted a 2% hour interview with Evaients followed by a
2 hour assessment of Evan and thereafter a horassasent. She had
available to her all of the expert reports filed llye parties.
Accordingly it would appear that she had also cated a very

thorough assessment.

Ms Andrews testified that Evan’'s parents reggbra number of his
problems to her. She gave evidence thatouldn’'t quite figure out
what was the most problematic so | asked themttreem in order of
severity.” These were listed in her report (with the firstrig reported
as the most severe and the last as the least y@g(a) Evan is lazy
regarding tasks and becomes angry if asked to deesh (b) he can
becomevery aggressive when teased or asked tot diiseattention
from his Playstation, eg. to do chores; (c) héorgetful; (d) he is
blind in his left eye; (e) he has developed amgatisorder and does
not stop eating; and (f) his scholastic progregsoisr. It is noted that
these difficulties are consistent with the findirggghe other experts on

Evan’s frontal lobe damage.

Evan reported the following difficulties, ndsnga) his facial and
visual deformities; and (b) that he has a tenaper lashes out, mostly
in his home environment, which included kicking tfeamily dogs,

breaking furniture and upturning rubbish bins, haligh he claimed

that he no longer does this. No other problemsweported to her by
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Evan (which having regard to the unchallenged enadeof Dr Edeling

concerning Evan’s deficient intellectual insightist surprising).

Ms Andrews found no significant deficienciesphysical examination.
She testified that although Evan’s left side isitigr than the right, this
was most likely related to the residual effectdisf hemiplegia. Evan
demonstrated full range of movement in his upperlawer limbs. He
performed rapid alternating movements with nornpedesl and quality
in both left and right hands. He performed a fmigase (co-ordination
test) with no difficulty, as well as various dextye tests requiring
gross and fine co-ordination with no control ditfites or indication of
tremor, although she later qualified this by fgsig that she had
realised that she had scored Evan incorrectly endixterity speed
COTNAB subtest; and thaBo6th the left and the right, and both hands
together did not score average. They scored beéwerage.”
However because of his performance in other taklkesnetheless
concluded that there was no functional difficulty him using his
hands. Evan was able to do push-ups and squake fdind no
evidence of ataxia. She had not formally asse&s@h’s endurance
ability and testified that but | am estimating that it is unimpaired

considering his daily routine.”

As to the issue of Evan’s cognitive impairnseliis Andrews testified
that
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“I have read all the expert opinions and | have edthem. In
terms of cognitive assessment the expert cograggessors are
very important to me and their findings are releivaBburing my
consultation | noted some difficulties regarding imsight and
estimation of his own abilities, his ability to egps himself and
one particular task that | did, which is called wad motor
integration, indicated average range performancel éns also

correlates with his 1Q findings.”

42.6 Her evidence was

“I just want to say that your functional ability garding
everyday activities relates not just to physicalligb but it
relates to functioning. How you are able to caoyt everyday
tasks with all your abilities and impairments. Ahdw you —
because part of the occupational therapy approactoiassess
ability and one of our more important functions ts make
things possible for people, so we want to know vdaatt be
done but it is very important for us to cross-chackith things
that can be done. The information | have is thedarEgets up
very early by himself, he uses an alarm, nobodgsée get him
up and he then watches TV for a while and oncdéaltiner is out
of the bathroom and getting dressed he goes ired#ithroom.
He doesn’t bath then, he just washes his face aetth tbecause
he baths at night and he is washed and dressediastey past

five already and gets his own breakfast in thehidtc...

Can you to the best of your ability try to explaito Her
Ladyship how the school looks - how it looks thef--- No,
well I am afraid | didn't go there and this was debed to me

by his father and Evan and the description matchéds like an
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office block, so you come in off the street and goustraight
into the building. So there is no place reallyhtve lunch or to
go outside or to socialise. You either stay indl@assroom, and
as was explained to me, kids congregate on the npane
outside the school. There is a shop across the tbat sells
food and snacks and Evan is given some money dagryeven
though sandwiches are given to him they are rathken to his
father’s place of work so he eats them at thredoolcwhen he
is fetched, and during the lunch break he will gerothe road
and buy himself snacks and on Fridays apparenty thave a

really large chip dog ...

Now you say he generally travels by private trang@nd he is
understood to have taught himself to drive and hisother
reported considering getting him a car. But theigtestimony
from Miss Bester | think that he should not be dimg a car at
all. --- Well I am not sure why she says that. Plalyide is
certainly capable of it. In terms of the TranspDepartment if
you have one eye, if you have one arm you can.drifgou
have one leg you need to drive an automatic cdreyTake you
on a test drive, if you have passed your licenoey yearners
and pass your practical test and have met the Visua
requirements and you have no observable disalslitieat is
going to impair you from you know using the pedals are
entitled to a licence. His vision will prevent hfrom getting a
code 10 licence, which is the ability to drive agk truck,
because of the distance vision involved in dealvith the

length of the vehicle.”

43. It is not clear from Ms Andrews’ clinical notes,rheport or her testimony

whether what had been reported to her had beenegedvby Evan himself
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(save where it had clearly been reported by hiemia)y. There is also no
indication whether this reporting was ever crossekled with Evan’s school
or any other collateral. What is odd is that Evad his parents do not appear
to have reported any of this to any of the othgregts. None of this was put
to Evan’s father during cross-examination and Esanbther did not testify.
Further, Mr Loebenstein had in cross-examinatiamceded the importance of
treating reporting by brain-damaged individualshwiircumspection due to

the very nature of their deficits.

Ms Andrews summarised her findings on Evan’s funl ability as follows.
He is independent regarding personal care. He dhoeilable to use public
transport or to drivéwith the appropriate help and instruction(she did not
elaborate on what she meant by this). He shouldbleeto live independently
with minimal support and domestic help. His abiltty handle finances is
unclear. He is able to socialise but social digkguent contributes to social
isolation. He is better suited to attend a schdéaskdls, given his interests and
adequate physical functioning. He is likely to biénffom attendance at a
social skills program, increased responsibilitiegshe home (she did not say
how this should be practically implemented giveraEs size and behavioural
problems), weight reduction and involvement in ptgk exercise. In her
opinion Evan will meet the general criteria of wioik in the open labour
market, although any future employment is likelyréguire some supervision
(Ms Andrews did not explain why Evan would be atadive independently

but nonetheless require some supervision in thé&place). As already noted
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none of the other experts (including those of teéeddant) agreed with Ms

Andrews about Evan’s employment prospects.

Ms Andrews testified that although she had consdl®r Edeling’s report she
was nonetheless satisfied that the conclusions ghat had reached were
accurate. She however described the function addcaupational therapist in

conducting an assessment as follows:

“Well one has to be aware of impairments. Your nfagus, particularly with
somebody who has had an injury so many years ago,nged to look at

functional ability, what he is able to do.”

Ms Andrews explained functional ability to med&yiour ability to perform
tasks that would normally be required in the spatgour day, and of your

age group”.

In Ms Andrews’ opinion the reason why she and MstBewere at odds with
each other was that first, Ms Bester had not gefiity assessed Evan’s
ability to perform practical tasks; and second, Béster had not sufficiently

considered the positive aspects of her test results

During cross-examination Ms Andrews testified thhé had also considered
the reports of the two neuropsychologists, namely ®betzee and Mr
Loebenstein, prior to finalising her report. As ttte points of agreement

recorded in their joint minute, Ms Andrews gavedevice that it was after
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considering those points of agreement that sheopas to“possible care”
for Evan. She conceded that insofar as the neucbp$ygical sequelaeof
Evan’s injuries are concerned she deferred to tipenians of the
neuropsychologists. She appeared to be dismisside Bdeling’s findings on
the basis that, as a neurosurgeon, he was nofigdab comment on what she

referred to as &ehavioural assessment”.

However Ms Andrews does not seem to have taken actmunt that Dr
Edeling had never conducted a behavioural assessnwrhad he claimed to
have done so. His evidence was to the effect thah'® neuropsychological
and behavioural impairments were consistent with rreurological injuries

and theirsequelaeabout which Dr Edeling was clearly able to testify

Ms Andrews conceded that although as an occupdatibeepist she was able
to assess various aspects of physical and cograbugy as also behavioural
and social functioning, she was not able to assés$ these, and certainly not
in the depth that a neuropsychologist would be ableWhen asked what
reliance could be placed on information provided Byan Ms Andrews

responded thdll think some reliance could be placed on it, | kawndicated

that insight may be a problemWhen asked to explain, her evidence was
confusing, but ultimately | understood her to melaat she had gained the
impression that Evan thought he was capable of riin@e he actually is. She
conceded that she had not explored Evan’s insighaak thereof into his

anger issues.
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Ms Andrews was cross-examined at length aboutihdinigs based on Evan’s
physical assessment. She was not prepared to mglaacessions other than
to correct that aspect of her report to which Iehalready referred. She did
however confirm that Evan had only dofteo or three push-ups;’that she

had not asked Evan to run; she had not asked Evegniove his socks and
thus had not noticed whether or not he had a leftféot; and that certain of
her observations during physical assessment tha eantained in her report

had not been recorded in her clinical notes.

When asked if she had found Evan to have impaidaialkjudgment Ms
Andrews replied that she had not tested specifidall this and that she was
not quite sure what was meant by it. She had a$@onducted any specific
assessment of Evan’'s memory capabilities. She hatd recorded any
observations in her clinical notes on matters jr@rtg to Evan’s judgment,
insight and planning. Ms Andrews remained adamhat éven taking into
account Evan’s neuro-behavioural and cognitive impants about which Dr
Edeling, Ms Coetzee and Mr Loebenstein had tedtifiedetail, Evan would
be perfectly capable of driving a motor vehiclee $hd not elaborate on how
she anticipated that Evan would be able to studlypass his learner’s licence
as well as manage to attend driving lessons andiracthe degree of skill
necessary to pass a driver’s licence test. Shetaasithat although Evan’s
attention and concentration had been assesséd psoblem” it was not
deficient or absent and, in her view, he has gefiic concentration

capabilities. On being questioned further Ms Andreagain confirmed that
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she had not conducted any tests herself in thiardegut, oddly, she had
reached this conclusion after having considereddperts of Ms Coetzee and
Mr Loebenstein. It is noted that it was the tesiijwamf Dr Edeling, Ms
Coetzee and Mr Loebenstein that Evan should nopévenitted to drive a
vehicle. This notwithstanding Ms Andrews remainefdtloe opinion that
“driving would be a really important activity for \Ean to be able to do”.
When asked how she anticipated that Evan would e & deal with
provocation while driving, she replied that thisultb be addressed by him

attending some skills programmes and taking priesdrimedication.

Similarly, Ms Andrews remained adamant, in the fateverwhelming expert
testimony to the contrary (including the defendsuther experts) that Evan is

capable of gainful employment on the open laboutketa

In considering her evidence | do not suggest thaetAdrews did not honestly
believe that her opinions are correct. That howesemnot the test. What is
required of me is to determine whether and to vexdaént her opinions are
founded on logical reasoning when viewed againstdpinions of the other
experts in light of the probabilities. To my mingetoverwhelming evidence
of the experts to the contrary, coupled with heroession that they were most
gualified to express an opinion on Evan’s defideégds me to the inescapable
conclusion that, objectively, Ms Andrews’ opiniorennot be accepted. | thus

find that Ms Bester’s evidence is to be preferred.
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55. Mr Louis Linde, the industrial psychologist called behalf of the Plaintiff,

testified as follows:

55.1.

55.2.

55.3.

He had interviewed Evan’'s father in person, Evanisther by
telephone and Evan personally. Evan’s father rembrted similar

concerns to those conveyed to other expert witisesse

He set out the work history of Evan’'s father, motla@d extended
family in considerable detail. Evan’s father is ¥ars old and has a
Grade 11 education. He was obliged to leave schwdupport his
family. He commenced work as a mine labourer foralV&eefs
Exploration and Mining Company Limited in 1983. Heas soon
promoted to the position of Assistant Section Clexkd thereafter to
Clerical Assistant Grade I, to Clerical Assista@rade | and to

Personnel Assistant.

In 1996 Evan’s father moved to Cape Town and obthim position as
Campus Security Officer at the University of Capawvh. In 1998 he
was awarded a certificate in recognition of goodkmeerformance.The
University subsequently outsourced its securityf siad Evan’s father
was given the position of Crime Investigations [Réte at the
University. He is still employed in that positionAs a permanent
fulltime employee of the University, Evan’s fathgualifies for special
tuition rates for himself, his wife and his childrevhich is equivalent to

a 75% discount on tuition fees. (It is noted thaais father testified
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that he would have liked to complete his matric studly further but that
personal circumstances, in particular financial staints, had not

allowed this.)

Evan’s mother has a Grade 10 education and is &% ydd. She has a
history of employment in sales. In 1995 Evan’s motcommenced self-
employment with other family members buying andirsglfurniture and
electrical appliances. Following the accident, iEsamother devoted
most of her time and attention to caring for hind dras therefore not
been able to concentrate on her business as musheasvould have
liked. Evan’s mother has a daughter from a preyvimarriage who is 40
years old and employed as the manageress of & oetfet at Cape
Town International Airport. (It is thus noted thBvan’s mother gave
birth to her daughter when she was just 17 yeatswhich no doubt

impacted on her ability to complete her education.)

Mr Linde also testified extensively concerning ttageer history of the
Plaintiff's extended family. He has a brother wisoemployed as a
Team Leader for the Gauteng Department of Finaacgster who is a
registered nurse; a sister who has a teachingrdgland who is also a
gualified nurse; another sister who holds BA anBd.degrees and is
employed as a deputy school principal; and twirthes, one of whom
has a Bachelor's degree in education and is a $atool teacher, and

the other who is a prison warder.
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Evan has cousins, one of whom is employed as aBeiVice Desk
Administrator, another is a Personal Assistant éo ¢ousin, a fashion
designer; another is in her third year of studrethdustrial Psychology
at University; another who is a fashion designed another who owns

his own company printing billboards.

In formulating his views concerning Evan’'s pre-decit career

potential, Mr Linde considered the following facgor

55.7.1. The educational and work history, achievementsveord ethic
of the family; in particular that most of Evan’susins have
matriculated, have completed qualifications throughtiary
institutions and are in fixed employment. In hisrmgn this
was a more reliable indicator of Evan’'s pre-accidastential
than the standard considerations of employmenttyeqguailicy
and the principle of upward mobility, although hadhalso

taken these into account.

55.7.2. Evan’s pre-accident intellectual ability; in padiar that he

would have had the potential to undergo tertianycation;

55.7.3. The general rule accepted by industrial psychotsglsat with
only a matriculation certificate a person will pregs to a
ceiling of a midpoint between Paterson Grading l£83 and

B4; with a national diploma to a ceiling of the madnt
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between Paterson Grading Levels C3 to C4; and avillegree

up to the Paterson D-band;

55.7.4. Evan would probably have completed Grade 12, aack#iter
obtained a university degree or a national diplopzaticularly
taking into account that his father would have diea for a

75% discount on fees; and

55.7.5. Due to Evan’s age at the time of the accidentais wifficult to
determine a specific career path and Mr Linde floeee

suggested théoroad brush approach’

55.8. Bearing in mind the aforementioned factors, Mr langredicted the

following pre-accident career path for Evan:

55.8.1. After matriculating Evan would have studied fullgnfor three

years;

55.8.2. Once qualified, a period of one to two years shdddllowed
for internships or contract work to establish hithsethe open
labour market and during this period he would eaithin the
lower quartile of the Paterson Al level (basic isgalancreasing
annually with inflation); thereafter with a natidrthploma or a
degree in education, Evan would probably have edté¢he
formal labour market within the Paterson B4 level ahe

would have progressed steadily in his career gatlowing a
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straight line approach, to reach the Paterson C&@ by the
age of 40 to 45 years; and thereafter he would megeived

inflationary increases until the usual retiremege af 65 years.

55.9. Mr Linde expressed the firm view that post-accidemén will not be
employable in the open labour market. Any inforroalintermittent
work would probably only be therapeutic in natuned acannot be
regarded as a sustainable income considering timdioation of Evan’s

deficits and difficulties.

55.10. For purposes of the calculation of Evan’s futursslof earnings, Mr
Linde relied upon the figures provided by the PEpDoate Services for
the earnings relative to each of the Paterson ggdévels and expressed
the view that the median between the lower and mupgpartiles should
be used based upon the annual cost of employmemspect of each

grading level.

55.11. Mr Linde criticised the report of Dr Lourens, Deflamt's expert
witness, testifying that Dr Lourens had advocates dalculation of the
claim for loss of earnings on the basis of the isgshfigures provided in
the Quantum Year Book 2012 authored by Mr Rob&wbch. Mr Linde
pointed out that across the board the earningsdgyset out in the
Quantum Year Book for the various Paterson gratéugls for the year
2010 are substantially lower than those for the y€@&@9without logical

explanation. Furthermore, whereas the PE Corp@ateices earnings
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figures are based upon annual surveys of some @0GMployees in
South Africa, no information was available aboué tbource of the
figures provided in the Quantum Year Book or indedether they were

based upon scientific survey.

55.12. Mr Linde also criticised Dr Lourens for proposirat pre-accident and
with a national diploma, Evan would only have pesged to the level of
Paterson C1, whereas the accepted rule amonggitiiaysychologists
Is that the ceiling would be the median betweeref@anh C3 and CA4.
Furthermore, it is accepted amongst industrial pslggists that a
worker would progress up the ladder at intervaldbefween 3 and 5

years, whereas Dr Lourens did not apply this ppiecin his model.

During cross-examination Mr Linde was asked whetieimmediate family

career paths carry equal weight as a reliable atdicof what an individual’'s

pre-accident career path might have been. He replat the second
generation (i.e. cousins) is possibly more impdrt&vhen it was put to him
that it is more appropriate to use as a startingtpithe career path of the
parents of the individuals concerned, Mr Linde p&ihout — correctly in my
view — that the career paths of Evan’s parentsraenecessarily a true
reflection of what they might have achieved but tfoe ravages of apartheid.
In this regard it is noted that Evan’s father pesged swiftly from being
employed as a labourer on the mines to a seniarrisgggosition at the

University of Cape Town. Further there is simplyindication of what Evan’s
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mother might have been able to achieve had it senldfor her becoming a
mother herself at the age of 17 years. And it wasen disputed by the
Defendant that Evan’s parents both came from varglile backgrounds with

the attendant severe financial constraints.

The Defendant’s counsel also took issue with Mrdeis prediction that Evan
would have achieved earnings in the median betwserson C3 and C4
levels but was unable to obtain any concessions fkdr Linde that his

prediction might be incorrect. Mr Linde explaindxt since it is a general rule
that an individual with only a matric progressesaoceiling of between
Paterson B3 to B4 (the semi-skilled level) it was logical that Evan, with a
tertiary education, would only have progressedhto niext level of Paterson

C1 (which is the lowest skilled level).

The balance of Mr Linde’s cross-examination focusadthe contention that
Evan still has a residual earning capacity. Asuehsaid this contention was
correctly abandoned by the Defendant’s counsetgnraent and thus requires
no further attention. | will thus also not refer itowhen considering the

evidence of the Defendant’s employment expert, @urkns.

| have already referred to the points of deparhatsveen the two employment
experts when considering the evidence of Mr Lindawl at is thus not
necessary to repeat them. It was difficult to fellDr Lourens’ evidence, both

in chief and in cross-examination, since he tertdegive responses that were



61

not relevant to the questions put to him. However following emerged

during cross-examination :

59.1. Applying the “principle of upward mobility’it could be expected that

59.2.

59.3.

Evan would have achieved a level in his future eabeyond that of his
parents. Dr Lourens did not explain, either in €hog in cross-

examination, the statistical or other basis for th®rementioned
principle, nor what it entailed. | was thus left tile dark as to what
factors are to be considered or how they shouldydied to Evan’s

particular circumstances.

Evan would have matriculatedand completed a tgrtetucation at a
Technicon in the form of a diploma but not a unsvigr degree.He based
this opinion on Evan’s parents’ actual career patlisout appearing to
give consideration to what they might have achieuweda different
political and social milieu as outlined by Mr Lindélowever for
purposes of my findings | will accept the more ecanative prediction

since it also correlates with that of Mr Linde.

Whereas he knew that PE Corporate Services baseuaiitsy on 800 000
employees in South Africa, he was not aware obtmeas upon which Mr
Koch compiled his earnings figures for the purpo$ethe Quantum
Yearbook.This notwithstanding, and although Dr lemg himself also

sometimes used the earnings figures given in th€&fporate Services
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Survey, he preferred to rely on the Quantum Yeédbas it is used

“throughout the legal profession”.

59.4. Dr Lourens could also not explain the discrepanetyveen the earnings
figures given in the table in the Quantum Yearbdok 2010 as
compared with 2009, it being incongruous that theels of earnings for

2010 were lower than 20009.

As to Dr Lourens’ somewhat dogged reliance on tbar@um Year Book, iA
S van Zyl NO on behalf of S B Mitchell v Road Aatid-und(23.03.2012)

(C) (unreported) Smit A J found as follows:

“32. Ms Atkins contended for the remuneration figureflected in the
Quantum Year Book, despite having agreed in terfntiseojoint minute
to the remuneration figures provided by PE Corper&ervices. Ms
Atkins tried to explain her “about turn” in her ed@nce on the basis
that she had made a mistake, despite the joint tmihaving been
compiled over a period of three days and her owmcession that she
worked with these figures very regularly, havingrieal out hundreds

of medico-legal assessments.

33.  Furthermore, Ms Atkins was unable to enlightie® Court as to the
basis of the figures reflected in the Quantum Yok, simply stating

that “in her experience the figures produced by @&rporate Services
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were too high”. However, she was driven to concedat PE

Corporate Services bases its remuneration scales setientific survey
of 18% of the entire work force in South Africat lovas unable to
provide any indication as to the extent of the dampany, used by Mr

Koch, the author of the Quantum Year Bbok.

In weighing up the evidence of the two employmexgests | am satisfied that
the most credible and reliable testimony is thabMofLinde’s. He was able to
advance sound and logical reasons for his opiniaereas the impression
that | gained from Dr Lourens is that he had adbptestandard, conservative
stance and was not prepared to budge even whemowrs during cross-
examination that his opinions were not based omadoasoning. | thus

accept the evidence of Dr Linde above that of Durkeas.

Mr Munro, the actuary called on behalf of the Fifingave evidence only on
the two limited issues in dispute between himsell dis counterpart Mr
Kambaran. These were the differences in the calonlaf the claim for loss
of earnings and the differences in the calculatiohshe claims for future

medical and related expenses. He testified agvsl

62.1. Both he and Mr Kambaran had used the same netutiscate of 2.5%
in order to calculate the present day value of Evare-accident
earnings. The difference in the results of thailcglations was based

only upon different factual assumptions (as prodideg/ the parties’



62.2.

62.3.

62.4.

64

respective legal teams) concerningEvan’spre-actimeome as well as
mortality assumptions. The mortality assumptioresiacome based and
therefore differ depending upon the level of incowtach is assumed.
Accordingly the only real point of departure betweahe two actuaries
was the net discount rate each had applied in cesfduture medical

expenses.

Mr Munro had employed a net discount rate 0% peruanto the
discounted future medical expenses whereas Mr Keanldaad applied a

net discount rate of 1%.

Mr Munro testified that he has had experience iredato the cost of
medical supplies and services since he previoushked in the medical
scheme industry for three to four years designimglioal aid schemes.

He has been practicing as an actuary for 11 years.

Mr Munro’s prediction about medical inflation ingHuture; i.e. that it
would outstrip normal inflation by 2.5%, was basgubn trends over the
past 30 to 40 years during which medical inflatibad outstripped
normal consumer price inflation by anything betw@éf to 4.5%. It is
also based upon the trend that with new developnentmedicine,
medical accessories, services and expenses are mingco

increasinglymore expensive.
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During cross-examination Mr Munro confirmed thag tthebate concerning an
appropriate discount rate for future medical expens one that is wide spread
in the actuarial profession. It was put to him thiitKambaran disagreed with
the net discount rate applied by him since Mr Karabafelt that it is
unsustainable in the long term for medical inflatito keep outstripping
consumer inflation. Mr Munro confirmed that this svavhere the essential
difference between the two actuaries lay. When chsk®out his prediction
concerning the impact of the proposed new natibralth insurance on long-

term medical price inflation, he replied:

“...the government is trying to rationalise how mushspent on medical
because of the problem that there’s a runaway obsttechnology improves
and research and everything improves there’s bettat better ways to treat
the same ailment. For example, even an amputatedided to be a walking
stick, then a peg leg and now it could be a biamicyou know, transplanted
leg, for example. But that's an extreme exampl&éaf costs could spiral
ridiculously, much higher than inflation. So in tpast with the government
employing medical schemes and prescribed minimumefibe and everything
that they’re putting into medical schemes and tealte in South Africa, they
are trying to constrain the costs so that we careag the benefits out across
the whole of the country. So the new national hemlsurance, it probably
will do a decent job of constraining the costs e high end and basically
putting the value back to the lowest income earnBosagain, it all depends

effectively how they work that out. Maybe the higheome earners are going
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to self-insure themselves, which means their @stgoing to be much higher

relative to the lowest income earners.

And then how would that impact on your net discourdte that
you've applied?-- | don't think it directly has an impact, becaud’s all
about costs subsidies between the wealthy andabeqy between the middle

— you know, the market markers, the...

So if | understand you correctly, what you're dayg is that if you

average it all out the net effect is not going te Hifferent?--- Correct, yes.”

When he testified Mr Kambaran (who has practicecarasactuary for four
years) confirmed the evidence of Mr Munro in respddahe claim for loss of
earnings. He also confirmed where the essentiérdiice lay between the
two actuaries. During cross-examination he testifteat the predictions
concerning the inflation applicable to medical exges necessarily involved
many uncertainties and that some actuaries appied% discount rate
whereas Mr Munro applied a 0% discount rate an@limself applied a +1%

discount rate.

In considering the evidence of the actuaries ugsful to refer td&Singh and
Another v Ebrahim{(SCA) (26.11.10: unreported)where the Court hbht &
rate of 3.5% above the consumer price inflationushdvave been applied to
items that attract medical inflation. This would effect amount to a net

discount rate of -1%. Mr Munro’s opinion is momneservative in opting for a
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67
rate of 2.5% above the consumer price inflatiosulteng in a net discount
rate of 0%. Taking into account the decision Smghandthe fact that
actuaries vary in regard to the appropriate distoate for medical expenses
from between -1% to +1%.,it is my view that Mr Muizr@rediction of 0% is a

more than reasonable assumption in the circumstance

| turn to consider the various headsof damagemeladiby the Plaintiff.

LOSS OF EARNINGS

67.

For the reasons set out above, | find that Evamnésagcident career path

would have been as follows:

67.1 Evan would have matriculated in December 2013, @mpleted his
tertiary qualification in December 2016;

67.2 In January 2017 Evan would have obtained an inbgongarning
R4 456.00 per month (2012 terms, R4 200.00 in Z@trhs updated
with CPI to 2012, Paterson Al lower quartile, basenings);

67.3 Evan would have obtained employment at the PatelBsbtevel with
effect from 1 July 2018, earning R202 132.00 pemam (2012 terms,
R190 500.00 per annum in 2011 terms updated with tGR2012,
median, total cost of employment);

67.4 Evan’s earnings would have increased steadily Iy dach year (by

R10 052.00 per annum in 2012 terms) reaching R2330D per
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69.

70.

68
annum on 1 July 2037 (age 42.5) (2012 terms, R8DA0D in 2011
terms updated with CPI to 2012, Paterson C3/C4janetbtal annual
cost of employment); and
67.5 Thereafter Evan's earnings would have remainedl leveeal terms

until retirement, only increasing with inflation.

Post-accident Evan will be unemployable in thereiand earn no income.

Based upon these factual assumptions, the valu&vah’s ‘uninjured

income is R5 241 900.00.

In Road Accident Fund v Reyna(dé) (18.2.2005: unreported) a Full Bench
reviewed the approach of our Courts to the questi@ontingency deductions
to be made in order to calculate claims for losgnobme taking into account

future uncertainties. The Court held as follows:

“Thus, allowing for contingencies is one of the elet® in exercising
the discretion to award damages (Cf Southern InsceaAssociation
Ltd v Bailey NOL984 (1) SA 98A) 116 H).

[6] Contingencies may consist of a wide variety fattors. They
include matters such as the possibility of errorthie estimation of a
person’s life expectancy, the likelihood of illnessccident or
employment which in any event would have occurned therefore
affects a person’s earning capacity (Minister off@ee and Another v
Jackson supra at 34 FH; Boberg “Deductions from &g@amages in
Actions for Wrongful Death” (1964) 81 SALJ 194 a8}

Contingencies may be positive or negative. Notcafltingencies are
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negative involving a reduction of the award. In && v

Przibilla[1962] HCA 54 (1962) 36 ALJR 212(HCA) at 213 (cited
with approval in Minister of Defence and Anothedackson supra at
34 H-J and Southern Insurance Association Ltd udgaNO 1984 (1)

SA 98(A) at 117 B-D) the following was said:

“It is a mistake to suppose that it necessarilyalves a ‘scaling down'.
What it involves depends, not on considering what future might
have held for the particular concerned. He mighwddallen sick from
time to time, been away from work and unpaid. Hghtihave become
unemployed and unable to get work. He might hawen bejured in
circumstances in which he would receive no compgarsdrom any
source. He might have met an untimely death. Allm@anust be made
for these ‘contingencies’ or ‘vicissitudes of lifas they are glibly
called. But this ought not to be done by ignorihg tndividual case
and making some arbitrary subtraction ... Moreovere t
generalisation, that there must be a ‘scaling dover contingencies
seems mistaken. All ‘contingencies’ are not adveafie'vicissitudes’
are not harmful. A particular plaintiff might havead prospects or
chances of advancement and increasingly remuneramployment.
Why count the possible buffets, and ignore the reésvaf fortune. Each
case depends on its own facts.”

[7] Although contingencies are generally taken irdocount when
awards of damages are quantified (SeeNochomowitSantam
Insurance Co Ltdl972 (1) SA 718T) 723; Gillbanks v Sigournay
1959 (2) SA 11(N) 17-8) this is not always done. In Wessels v AA
Onderlinge Assuransie Assosiasie(TPD)referred tGambett & Honey
The Quantum of Damages Vol 4 A3-19 at A3-33, thertGefused to
take contingencies in respect of future medicalscimgo account where
although the amount of damages, excluding lossi@me, had been
agreed upon, contingencies were neither mentioednissue. “
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71. It ismy view that an appropriate contingency denncto be applied to the

“uninjured earnings would be 10% bearing in mind the follogi positive

and negative factors:

71.1.

71.2.

71.3.

71.4.

71.5.

Evan’s career path would have reached a ceilirtgeatevel of Paterson
C3/C4 on the basis that he would have obtainedt@na diploma,
which is a conservative prediction since it is pisad on him having

obtained a national diploma as opposed to a untyatsgree;

However, Evan might have attended university andiobd a degree in
which case he would have reached the Paterson bath a

commensurate level of earnings;

All environmental factors such as the family backgrd, circumstances
of the extended family and work ethic of the famihdicate that he

would have been a motivated and career orientatbdidual;

It was the evidence that it would have been withwan’s ability to have
obtained a tertiary education and embark upon eesstul career in his

chosen field; and

The ordinary vicissitudes of life such as illnesaccident or
unemployment which in any event would have occufied Defendant’s

counsel submitted that a contingency deduction @% 2would be
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71
appropriate since because Evan was only 10 yedrsvben he was
injured it is very difficult to predict what his er plan would have
been; and that because he is currently only 17syedd with an
anticipated normal life expectancy the deductionr@spect of the
vicissitudes of life should be larger. To my mime ffirst element of the
submission does not hold water since it is cleamnfthe testimony of the
two employment experts that each felt confidenttheir predictions
despite it being difficult to predict an exact aargath. The second
element is already taken into account in applyihg@ tontingency
deduction of 10% since in the particular circumsemof this case, it is

really the only negative factor.

The deduction of a 10% contingencydeduction from‘tminjured earnings

yields a net loss of R4 717 710.00 in respect &8 laf earnings.

FUTURE MEDICAL AND RELATED EXPENSES

73.

The test for evaluating claims for future medicat aelated expenses was
stated by Kriegler J (as he then was) in the céBeay President Insurance

Co Ltd Corbett and Honey, Vol. IV page A3-96 at 105@kvs:

“Neither of the two cases referred to, nor any otlnghority of which |
am aware, serves as authority for the propositi@vamced, namely

that an item of expenditure, in order to be recawde, has to be
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established as a necessityThe test, as | understand it and which |
intend applying in this case, is whether it hasrbestablished on the
balance of probabilities that the particular itenf expenditure is

reasonably required to remedy a condition or to konate it.”

(Emphasis supplied)

74. In Dhlamini v Government of the Republic of Southcaf@orbett and Honey
Vol. lll p 554 at 582 the Court held as follows ceming claims for past

expenses.

“Where ... the expenditure was incurred for a diffgerealbeit a
commendable purpose, or is out of proportion to ¢badition it was
incurred to eliminate or abate, it will be irrecaable. It will then not

be regarded as reasonable.”

75. In Oberholzer v National Employers General Insuranae Ll@d Corbett and
HoneysupraVol. IV p A3-1, it was suggested that a contingededuction of
10% should be made against future medical andectktpenses. In rejecting

this argument, the Court held:

“The actuaries have, in their calculations, taketo iaccount Plaintiff's
reduced life expectancy. The only other imporfactor could be a
longer period of ill-health than normally expectedThere is no

evidence to suggest this and in any event if itewsr happen his
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expenditure for additional nursing aids would prbba rise

dramatically. In my view no deduction should belaia

76. In De Jongh v Du Pisanie N@orbett and Honey Vol. V p J2-103 it was
argued on appeal that a 20% contingency deductionld be made against

the Plaintiff’'s claim for future care. The Cousrld as follows:

“Myns insiens is daar meriete in die verweerder s@ody. Aan die
ander kant is daar gebeurlikheid wat in die eisergsins in aggeneem
moet word, naamlik dat die koste verbonde aan skamstige
versorging moontlik tog meer mag wees as wat byaeauding van die
verweerder se model toegelaat word. In al die andighede dui
oorwegings van billikheid myns insiens aan dat gaérekking vir
gebeurlikheid gemaak word van die gekapitaliseéaite wat vir Rabe

se versorging voorsien word riie

77. The Defendant conceded that certain of the medgalenses claimed in
respect of Evan were reasonable and should foringbahe award made in

Evan’s favour;viz.:



77.1.

77.2.

77.3.

17.4.

77.5.

77.6.

74

a
cranioplasty (Dr Edeling) R 100 000.00
t
reatment for epilepsy, costing R15 000.00 per annum
with a 7.5% probability of this being required (Dr
Edeling) R 56 500.00
p
sychotropic medication costing R700.00per month for
life (Drs Shevel and George) R 422 100.00
Y
sychiatric consultations costing R1 000.00 each,
required every six months for life (Drs Shevel and
George) R 100 500.00
p

sychotherapy costing R2 500.00 per session, 50
sessions over his lifetime, soon to be five session

every five years until age 63 (Drs Shevel and Georg R 111 700.00

arenting skills sessions for Evan’s parents, reglir



78.

77.7.

75
monthly at R850.00 per session (Mr Mama, the

educational psychologist whose report was filed) RO 400.00

urgical correction of squint, at a cost R20 000.00
required at ages 20, 30, 40 and 50 (Dr Suttle, the

ophthalmic surgeon whose report was filed) R 880.00

It ismy view that, having regard to the evidenoe fibllowing future expenses

are reasonable and necessary (it is noted thdd¢ifendant did not seriously

take issue with thequantum of the items themselves as claimed by the

Plaintiff, but only with whether such items werasenable and necessary):

78.1.

78.2.

78.3.

c
onservative management of the left flat foot, cwpti
R1 600.00 per annum (such amount reduced as a
result of surgery) (Dr Versveld) R 86 800.00
S
urgery to the left foot, costing R34 000.00 (Dr
Versveld) R 36 700.00

emoval of implant from the left foot, costing

R14 000.00, required in two years time (Dr Versyeld R 15 100.00
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78.4. t
reatment for one major and one minor fracture is th
lifetime, costing R64 000.00 and R24 000.00
respectively requiredat ages 50 and 55, assummg th
average of the costs was occurred on each occasion

(Dr Versveld) R 78 600.00

78.5. a
case manager/occupational therapist costs, costing
R550.00 per hour, one two hour consultation, twice

per annum (Ms Bester) R 110 600.00

78.6. t
ravel time in respect of case manager consultation
costing R550.00 per annum twice per annum,
assuming one half hour of the consultation (Ms

Bester) R 27 600.00

78.7. t
ravel costs in respect of case manager/occupational
therapist assumed to be 30km per consultation at

R5.00/km (Ms Bester) R 8 400.00
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78.8. t
raining of caregiver, costing R550.00/hour, oneefiv
hour consultation in the home per caregiver trgnin

required every four years (Ms Bester) R 35600.

78.9. t
ravel time in respect of training of caregiver aogt
R550.00/hour assuming one half hour per consuitatio

(Ms Bester) R  3600.00

78.10. t
ravel costs in respect of training of caregiveuassd

to be 30km per consultation at R5.00/km (Ms Bester) R 1 100.00

78.11. c
aregiver, costing R2 854.48 per week (Ms Bester) 1691600.00
78.12. d

omestic help, costing R150.00 per day, once per
week, calculated over 59 weeks per annum to allow
for an annual bonus and replacement when on annual
leave, assumed to be required from age 23 (Ms

Bester) R 198 700.00
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78
78.13. a

ssistance with gardening/maintenance, costing
R150.00 per day, one day per month, assuming an
additional R20.00 per day for transport, and resglir

from age 23 (Ms Bester) R 45700.00

78.14.
earner facilitator, costing R75.00 per hour, fivaiis
per day, five days per week, 40 weeks per annum

until December 2013 (Ms Bester) R 117 600.00

78.15. t

ransport by carer, costing R5.00/km, assumed

15km/day, 30 days per month (Ms Bester) R 755@D0O

As to the other items claimed by the Plaintiff, mgws are as follows. There
was insufficient evidence regarding the cost o&timent by a dietician for
Evan, totalling R32 600. As to the cost of accdssoclaimed, namely a
shower seat, grab rail, trolley and high chairltimig R4 600, as | understood
Ms Bester’s evidence, these had been recommendéerbyot because they
were reasonably necessary but because they woulelymmeake Evan more
comfortable. As to the additional costs of a caregtotalling R503 900, this
has already been adequately catered for by haviogided for the cost of a

caregiver on a weekly basis. As to the cost oftglasirgery of R8 000, no
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evidence was led by the Plaintiff. | have accortyingduced the Plaintiff's
total claim for future medical and related expensef7 132 600.00 by the
total of the aforementioned items, being R549 1€4ying an amount due to

the Plaintiff in respect of these expenses of R® S#0.00.

GENERAL DAMAGES

80.

81.

82.

As a result of the accident Evan sustained sevamczfacial injuries with a
skull base fracture, cerebro-spinal fluid leak,ahdsacture and injury to the
left eye and optic nerve; a very severe traumatanbinjury with primary
diffuse axonal injury, complicated by focal and @eaary brain injury; and a
fracture of the right radius. Evan suffers fronmsfgwaumatic organic brain
syndrome with neuropsychological- communicationd areuro behavioural
disorders; blindness in the left eye, left hemipeseneuro-endocrine disorder
with obesity; and disfigurement with cranio-fac@éformity and combined

neurological- and psychological mood disorder.

For the purposes of an assessment of the quantumgeméral damages
guidance is sought from the decisions of our Codeling with injuries of a

similar nature.

The Plaintiff’'s counsel referred me to the follogiauthorities. IlMonamodi
v Road Accident Fun(23.02.2007) (W) (unreported) the Plaintiff, aeetty

gualified advocate at the time of the collisionstsined severe bodily injuries
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84.

80
in a motor vehicle collision comprising a severadeénjury; fractured ribs;
bilateral fractures of her lower limbs; scarringftisided hemi- plegia; severe
depression; and postal traumatic organic brain ynd. In respect of her
claim for general damages the Plaintiff was awar&&$50,000 which in

today's monetary terms amounts to R1 170 000.00.

In Cordeira v Road Accident Fun(2010) (NGH) Quantum of Damages,
Corbett and Honey Vol. VI page A4-45, the Plaintdfteenage school boy,
sustained a severe primary head injury with intem@l haematomas;
secondary brain injury from raised intra-craniadgsure due to brain oedema
and intra-cerebral haematoma. There was right-sidechiparesis making
walking difficult and affecting speech. There wepvere neurocognitive and
neuro-behavioural deficits associated with poor wsmlack of energy, lack
of mental agility and flexibility, speech difficuids and inability to live
independently. Future employment was limited tstractured environment.
In respect of his claim for general damages thentfla was awarded

R800 000.00, which in today’s terms amounts to R&%.00.

In Zarrabi v Road Accident Fun@006)(T) Corbett and HonesupraVol. V

page B4-231, the Plaintiff, a female trainee mddggecialist, sustained a
severe diffuse axonal brain injury with severe oepinysical, neuro-cognitive
and neuro-psychiatric consequences; multiple fdatdrations; contusions of
the chest; rapture of the liver; contusions of kitneys; Crowes fracture of

the right humerus; fractures of the right radiud ama; laceration of the right
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elbow; fracture of the right radius; fracture ottleft patella; and multiple
contusions and abrasions. The Plaintiff sufferedhfintellectual impairment,
personality change, dysarthria, spasticity on tightrside, loss of depth
perception, loss of vision on the right side aruklaf drive. There were subtle
speech, language and communication problems. Wrere difficulties of the

executive functions, concentration, memory, psyctuier speed, and
emotional control. Pre-accident the Plaintiff wasigh achieving scholar,
medical graduate and a practising doctor. As altred the cognitive and
physical sequelae the Plaintiff would not be emptbin the medical field and
would at best manage some form of employment in yepsathetic

environment on a flexible part-time voluntary basis respect of her claim
general damages the Plaintiff was awarded R800000Gvhich currently

amounts to R1 180 000.00.

In Opperman v Road Accident Fy@d@.08.2009)(SGH)(unreported) the
Plaintiff sustained a moderately severe brain ygsrwell as a range of
orthopaedic injuries, inclusive of fractures to het collarbone, his left
scapular, a left hip injury, left knee injury anchack injury. He was able to
return to work approximately 4 to 5 months aftez #ccident. The Plaintiff
suffered from post-traumatic mental difficultiepesch difficulties, mental
fatigue, personality change, mood disorder, chrbeiadaches and pain in his
neck and back. Although able to continue working, Plaintiff was limited
to a rudimentary position. In respect of his cldon general damages the

Plaintiff was awarded R800000.00, which currenttyoants to R925 000.00.
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In Van Zyl NO obo S B Mitchell v Road Accident FY{28/03/2012) (C)
(unreported) the Plaintiff, a part-time law studsnostained a severe diffuse
axonal brain injury; multiple lacerations on theatieand face; fractures of the
right tibia and fibula; and injuries to his leftnar Permanensequelae
comprised chronic headaches, fatigue, ataxia, magdbalance, right upper
limb weakness, cognitive and executive mental immpeant and neuro-
behavioural disorder. In respect of his claim general damages Smit AJ

awarded the Plaintiff the amount of R850 000.00.

The Defendant’s counsel referred me to the follgnéthorities. IRlurter v
Road Accident Fund and Anoth2010 (6) QOD A4-12 (ECP) the Plaintiff (a
20 year old female student) sustained severe bodilyries including
extensive facial fracturing as well as severe ge#faxonal injury to her brain
which included a brain contusion and fracture & base of the skull. She
underwent surgery for an open reduction and intefiration of numerous
facial bone fractures and later underwent recoosti surgery. As a result of
the frontal brain injury the plaintiff was entirelynemployable. She was
awarded general damages in an amount of R500 0O@thw current terms

equates to R554 00.00.

In Adlem v Road Accident FurgD03 (5) QOD J2-41 (CA) the Plaintiff, a 17
year old girl, sustained a head injury causing bioital and diffuse brain
damage to the temporal and frontal lobes leadingoignitive impairment,

memory difficulties, lack of concentration and atten, impaired judgment,
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insight and self-control, irritability, languagedaspeech deficits and impaired
verbal reasoning, visio spatial problems and sares 0f hearing in both ears.
She also had significant behavioural and persgnalitanges as well as
persistent headaches. She was awarded damages einarttount of

R400 000.00 which in today’s terms is R649 000.00.

In Torres v Road Accident FurD07 (6) QOD A4-1 (GSJ) the Plaintiff (a 24
year old male) sustained a severe diffuse braurynjgoft tissue injury to the
neck; and soft injuries to the face and chin. He significant neurocognitive
and neurobehavioral deficits associated with coimagan, working memory,
impulse control and abstract reasoning. The Pfaiftrthermore suffered
from depression and an adjustment disorder and & fwthermore only
limited to sympathetic employment. He was awarde&gD(R000.00 which

equates to R829 000.00 in today’s terms.

Lastly, inMegalane NO v The Road Accident F@@D6 (5) C&B A4-10 (W)

an 11 year old schoolboy who was 14 years oldatithe of the trial suffered
severe brain injury with diffuse brain damage ire tftorm of a subdural
hematoma resulting in cognitive impairment chanas¢el by poor verbal and
visual memory; poor concentration and distractyilimpaired executive
functioning characterised by frontal lobe disinhdn causing inappropriate
behaviour; speech difficulties characterised byadysia and word retrieval
difficulties; bilateral hemiparesis with severe sjgty of all four limbs and

left facial paralysis as well as aphesis. He wationed to a wheelchair and
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had the intelligence of a young child. In that cagmeral damages of

R1 million were awarded which currently amount&ftb479 000.00.

91. In all the circumstances, and taking into accoudn& facts of the present
matter, in particular that, as compared wNtn Zylsupra Evan isnot only
very severely brain damaged but also severelygilisfd and blind in the left
eye, it is my view that an amount of R1 000 000¥6uld be fair and

reasonable compensation for his claim for geneaalapes.

CALCULATION OF AWARD

92. Accordingly the Plaintiff should receive the amowitR12 953 496.00 for
damages sustained by Evan arising out of the agune suffered in the motor

vehicle accident on 6 August 2005, made up asvisiio

92.1. f
uture medical and related expenses R6583500.00
92.2. I
oss of income R4 717 710.00
92.3. g
eneral damages R1 000 000.00

Sub Total: R12 301210.00
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92.4. I
ess net amount received from First Defendant -P51 445.62
Sub Total: R12 049764.00
92.5. c
osts of curatobonis(7.5% of capital sum) R 903732.00
Total R12 953 496.00
COSTS

93. There is no reason whythe costs of the action shood follow the result and
that the Plaintiff should be awarded costs on &y@ard party scale, including
those occasioned by the postponement of the tmal7oMay 2012, and
including the qualifying expenses of the Plainiféxpert witnesses, save in
respect of the expert dietician and plastic surgeomeasons already outlined

above.

ORDER

94. Inthe result | make the following order:

1. The Second Defendant shall pay to the Plaintifthe sum of

R12 953 496.00 together with interest thereon at ¢éhrate of 15.5%
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per annum a tempore moragrom date of judgment to date of

payment.

The Second Defendant shall pay the Plaintiff'sosts on the scale as
between party and party as taxed or agreed, such sts to include

the qualifying expenses of the following expert witesses:

2.1 DrH J Edeling, neurosurgeon;

2.2  Dr D Shevel, psychiatrist;

2.3 Dr C Legg, speech and language therapist;

2.4 Dr G A Versfeld, orthopaedic surgeon;

2.5 Dr JHack, radiologist;

2.6 Ms E Bester, occupational therapist;

2.7 Ms M Coetzee, clinical psychologist;

2.8 MrL Linde, industrial psychologist;

2.9 Mr S N Mama, educational psychologist;

2.10 Dr K Suttle, ophthalmic surgeon; and

2.11 Mary Cartwright Consultants CC, which shall

include the costs of Mr A Munro, actuary.

J I CLOETE



