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In the ma‘tter b':etWeen-‘

'—BONGAN' GEORGE = e Appenan‘t‘ ':fﬁ?ij_.; .

10 :"'THE STATE - Respondent

 JUDGMENT

In thls matter the accused is a 30 year oId male and he was’*'""':

charged wrth a multrple' rape three trmes of a 23 year old

offences at_t-r_act_-z_a,» minimum sentence_.___of --;_I:n‘et |mp,r|,s.on'me’nt,?,j

o whrch a:,spect; was explained to the app:_efi_l_'ant.

woman commlttejd»idurmg the mght of 3 February 2008 The

5'f'f:The appellant was represented durlng the trral ple'aded not

,igurlty and chose to remaln srlent in regards to hrs defence in. -

'2A5°f*due course it became clesr that he admltted havmg had

~ Ibw e T | Lo
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consensua-l?' se

:niit-WO occasions. The . .

rz::,appe!lant was convrcted of two counts of 'rape 4 Thezcoio‘nf:

- the tr|aI court commented that thepossrbrlrty of another cou

o f:;ifcommg to a: dlfferent conc!usron 'was very slrght and tha:;the?

""'c"'~i}court had actually been very Ienr nt owards the appellant-wr

0 regards to sentence :and in frndr'_: ':?-t3h_at the complalnant Wi

'raped tW|ce mstead of three tlmes" The court noted',;t“at

i'another courtrmay 'wrsh to mcrease the'_‘_sentence rmposed?

. }The state h.o__: drd not counterva

’ﬁAfter perusmg the record thrs court forwarded a note toi:tthe

Iegal representatwes "n'tf' thls matt-er requestlng h7

E§|n the event that the conviction is confrrmed a sentence of 13'7'?1?-}3:5:‘ o

"37r:LﬁA;sz”iyears |mpr|sonment is not too Ienlent |n the crrcumstances .

25 During the tria:r:;;tj-r}ié%;gférfrrprainant testified that the appellant was =~ =

Iow . N O
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: ,one Sunday afternoon and mvrted her to accompany hlm to

':;;fta'nother friend and the frlend s glrlfrlend in the appellant'scarf

f;iThey,;,,borught some Savanna S at one stage of whlch she hadé;;ﬁ»

10},

15

»—;;ﬁflthe record rt appe‘} 'sgitbhat she was

”jf’,._}ffas she must hav

| 25 :

A lady spoke to the appellant tt
to' let th.e :comp?la:i'n'a'n

- appellant undressed,ﬁ

'appellant forcefully pulled the complalnant into hls shack He“

cloiedr and locked the door of the shack and assaulted her:, -

She crred and screamed

rou'uh‘the wmdow and told hlm-

refused to do so. " Thev".

occa,slons She gave a c escrlptz'on o:f;how the appellant went: =

about the threerap'es how s ';I'nued assaulting her by =~

hrttmg her in the face He rape:d:r,her stopped and sta‘rted

'agam After the second trme he removed hrs boxer shorts that

: he had put on and raped her a thrrd tlme ~After the third

- occas:on ,,the ap”ellant_went to the t0|let and the complainant .

escaped lt wa,s,ln—_; e;early‘hours of‘the morning.

20

;'{;The complalnant crted when she was*cross -examined and from

wmatlsed by the mcrdent

The com}plarnant went to the home of -

’fa frrend nearby:“‘}where she slept The next morning she

_reported the rapi; at the pollce statlon ‘and she was taken to

lbw s P I...

They stopped at the appellants home There tzheﬂ‘




R ;'frlend whom she told what had happened She told the pollce'fz

4 | | Juoemgﬂfﬁﬁ
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the hospital Later she was dropped at the home of anotherf':'

;Wheft?ith,e appellant -stayed -and he was_ later arrested. As,;f,

as c:an—rigiatherhe*wa‘s only in .cus.tody from the dateof | 8

'}.Complalnant had

_sentence.

rb‘lue eye and her body was sore Her

' "'frlend noted erISes_,onx h:er body : The J88 medlco Iegal‘

o |njur|es d|d fnot*e

15

20

: ,. report that was

-left srde of her Ieft

ed in by agreement was. completed by the";‘:

l_chref nurse S:ste Ba'rtlett She examlned the complalnant onf‘;‘f’ ‘

4 February 20085and found no mjurles ‘save for brursmg on the

,de 'a’sexual assault;'f; From thls J88 |t |st‘_,.,"1

apparent that th'e_omplalnant was sexually actlve at the tlme .

‘lt |s mterestlng to note that durlng cross- examlnatlon it was

put to the comp mantf:tha-t somebody would have heard lf she

:cr:ed or made a n0|se She confirmed‘ her previous testimony

{?:fthat somebody dld hear and came to lnqulre She was then

,ff;asked why thls mformatlon was notﬁcofntamed in her statement

i:fi:and her reply was that}lt was because she was “not right” when

' ".k’,;she made the:»state e’nt l wrll refer to th|s aspect when | deal

wrth the testlmony of the appellant

,ye' She d|d cr;mment that the Iack Of;':':. e
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 She | held her hands as the c’

willingly and how

,the caller that she was commg 'bu
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i V'Nobele Nkladzala conflrmed that the complamant came to her-
i durmg the late afternoon in February 2008 She could see that

;somethlng was wrong The complalnant had tears in her eyes.

_a;tj.n:a.nt:t-o_ld her that the 3

appellant had raped hrThe Witness* noticed?x:‘. h‘e;z'_. o

improbable He testlfled how the complamant came wnth h|m:_‘-_;7'._--" '

complainant He i'i'f'n'f’ va ed tosleep Under -the-z .

blankets they had sex wrce then added “the third trme{:':?.:;:

her phone rang and skhe plcked A he:,phone and l‘nform’edfi;,f»‘ e

"":'-Pi'—then opened the wmdow and wanted o?Ieave but he refused’j:_” e
',:iﬁto let her go smce lt was not safe. ThlS mformatlon was never--;_'
"f—,:'fput to the complamant She started to cry and a famlly'f '

member arrived, whom ‘she told that he had rape_d-g-h_er,_:".

information that '--'he' had' appar’ent‘ly not related ' to ':-h3i's-:' i

represen’tat’i've consrderlng the cross- -examination about the'

fow ST B -,7;31'

as correctly pomted out?:' .

:zf;.,:jHls versmn of events was hlghly'_:ﬁ:‘;-‘--‘-

| "-,n:"aspect not put to the

he: was Iocked up.’ Sh;e;::::“ff
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arrival of the third- person._. The ;appellant then startedto

~assault her, because she had “cried rape”. He went to sleep

15

20

| 'ﬁ"compla|nant was”

:, tsmes |n fact ﬁa:th

3 wnth her still cry'in:g and when he-la_te‘r_woke up., she was gone

ffbhnhgxﬁnés;exanﬁnaﬁoh-ofthé appeHant he aHegedthatthe

llsrglrlfrlend at the tlme of the mc:dent an:

asp_ctthat was not}i a,ised wnth the complamant and whlch"

'wmdow about whatf was happen'mg "The ewdence of:the

'a'ns clear that sex did not occur three

appellant was by '

n'dr':;of hls,eV|dence he said “no, | didn' t :

1 ':k,@i? it t he t h '—rid | ,;.:m,e; round "

: .;,‘:5The wntness called on behalf of the appellant did not take his

'fx";case any further

:;':?’:Z»He d|d not,z[;ap_,ear to know that the

S f:’complamant was a g|rlfr|end of the appellant as the appellant

.‘ihad testlfled

25

Ibw S | ‘...
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There was no misdirection by the trial court- in the courts

summary of, and _evalpation,_ of the evidence. The court‘wzasﬁ?ff'

,aWare of and app‘li'ed applicable. Ie'ga.l. principles such as?the——'

ff?:materlal aspects The court correctiy accepted the e\ndence of

,the complamant and took note that in certaln respects there'

'was corroboratlon for her versmn

| ',.The-f *coUrt: r'also correctlycae to fthe- concI'usion that the

15

20

" fmul;t;l,p,l:lcxty; of»*th

:. _25::'

:::;'Er;:that attract hea:v»»

ci»r.cu,nj‘stance»sﬁﬁ

not three tlmes However srnce there is no cross- appeal on

vthIS aspect thls court cannot mterfere with this finding. The

_' conV|ct|on of the accused on two counts of rape is confirmed.

.A, regards sentence th,e' court ‘cc"r'rectly _evaluated the

e'v:ldence and applred appticable:: legal principles when

fconmdermg an approprrate sentence in ‘this matter. As

ff:commented by the court, rape- is regarded as serious offences

s»entences_.and? ,nfi*t_hls case, due to the

ffences Ilfelm _;}i’s_’onmen't is the prescribed

- ]m:i'ni’mu’m'isen'tence unless “substantial and compelling

{’;E, Hersuade t;h‘e court to deviate from  the
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"prescrlbed sentences for fl|msy msubstantlai reasons _

bttld

thatr Ilquor was consumed

__nother person refuses consent VuInerabie_,_':_ .

25 ‘Awull be taken together for sentencmg purposes
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| accept that the cnrcumstances mentloned by the maglstrate‘”'-ff"5'-""

justify a lesser sentence than the minimum. prescrlbedig'?:-’;:'f'f:

ffsentence of life lm'pr!sonment However I belleve the |mpose S

'r”,sentence of 13 yearszif'drrect |mpr|sonment ts unduly an'd‘_.

| "'5:"5*mapproprlately iement in the cwcumstances of the matter |

~ suspension.

f:»:’offence where vrolence :s an ele"

woman s body and-s'prlvacy
the date of sentence_m the Ma
October 2009. | wouii:d.accordmg

: ?:_;convrctmn and sentence and |n__:

nt, during the period. ¢

'as a deterrent to the.y;“.gz'_...-

:f'about the vrolat:on'_

'"e;n,ce; an,:II,,:comrnen:eve,v on

s Court, namely 23

smlss the appeal ong

reas :{the sentence 315*«5.9-.:

out above

.| concur:

25
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_In the circumstances, it is so ordered:

T hhe
~ STEYN,J =
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