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i E-'1 .‘-‘!_ C_on_donin’gfthe—.;lréteideiivery of applicant’s‘"ndti:bej‘in te"rms':bf_Ru_I'e 30;and

12 Setting aside the respondent's third party,,npﬁce?énd--third_"par.ty;anneS(Ufé'; -

Applicant
" Respondent

DBANKLIMITED ta FIRSTNATIONALBANK  ThidPaty =~




he applrcant is represented by Mr Joubert and the_ﬁ espondent is represented by Mri SO S

ce_dated 25 October 2011 the step you have taken rs h fof :

.:own exceptrons are not heard m Thrrd Drvrsron but must be set’d;

o hearrng rn the ordrnary cause and m the Fourth Drvrsron




[ On 7 February 2009 th'* !
»agreement in terms_of whrch'?'reSpondent mvested Rt

‘ caused by the applrcants employee B

[5] Respondent opposes the condonation for the late delrvery of the notrce in terms?;}';:

of Rule 30 on the followrng grounds |

further step by rarsrng an exceptron to the respondent s third party notrce

5. 2 the delay in delrverrng the Rule 30 applrcatron ‘has prejudrced her as she:
would have launched a clarm agarnst the thrrd party more than 8 months ago L

On the merrts respondent opposes the applrcatron on the basis that the lis between ‘

| RMB and herself and the Irs betweenz hersef and FNB overlap therefore rt would be:

convenrent if the clarms are heard rmultaneously Furthermore, that a contrrbutron byi

.’.the thrrd party towards her llabllrty to- applrcant (rf establrshed) is the basrs for a thrrd‘-:v. B
jpartyjomder B :

‘ _The‘»follcwtn'g facts "are,in:the??n'ta'in?co'mmo'n causezi o

zpplrcant and the r”” dent entered |nto -a wrrtten

ion with the applrcant inan

investment product called RM B Money;Market Umt Trusts tThe relevant clause (clause'

6 at page 7) of the agreement reads as follows

“Wrthout prejudrce to any other nghts whrch RMBAM may have in terms hereof or i

at law, the investor ag:f esx'that RMBAM shall be entitlied to recover from the 5

lnvesto any'amount of 'money pard tfo the investor, which the rnvestor is notf

entrﬂed to rforr whatsoever reason rncludrng interest thereon

[7] On '19 June :2009'therespondent repurchased her units valued at R290 000 00 f
Instead of makrng one srngle payrnent of R290 000 to the respondent, two . furtherv

payments of R290 000 00 andf’R294 300 00 (R584.,::00 0) were paid into respondent’
account held by Frrstrand Bank

,_,lted t/a Frrst Natronal bank (“third party”) in error




g i [9] = She based her claim on. the fact that she on the advrce of one Moor an employee

o ;followrng
‘4.1

42 I

" rapplrcant in the' "pp
_of whatever amount

. maybe found- to be‘hable o} applrcant in tl
pumber. - SRR , ~

pphcatron under the above case
- 43 Payment of: the sum of R1 100 1 00 00 and mterest thereon are tempore morae
‘to date of payment FE :

4.4 Costs of suit. e
| 4.5 Further/ altematrve rehef’

_:. of the third party who was ’a ng'W|t: n the course of 'hrs employment had drawn a

~ payees.

ot 0]

On 12 October 2011 apphcant flled an exceptron ln terms of Rule 23""

”g:present applrcatron on 8 December 2011.




mstances of thls case

ctlon (in this rule‘c‘:aﬂé :
any relief claimed against hi

the Shenff }

(1) A parfy fo a cause in WhICh an /rregular step has been taken by any oth:‘”i party.may
~apply to court to set it aSIde ' e o




f,}(zv)r An application: in terms of subrule (I) shall b' on notice to all partles spec:fylng.

particulars of the Irregulanty or lmpropnety alleged and may be made only lf-

(a) the apphcant has not hlmself taken a further step in the cause thh knowledge of i N

the Irregulanty,

i {b) 'the appllcant has w:thm ten days of bevz, m/ng_aware of. the step by writen -:va;ﬁ;f

not/ce afforded hlS'V ;pponent an opportuntty of removmg the cause of compla/nt e
: WIthm ten days = ' ‘

(c) . the appllcatlon IS del/vered w:thm ﬂfteen . Vays after the explry of the second

apphcatron Were the same lt was held that tt could not be sa/d the f llmg of the exceptlon' '_ '
elther (a) advanced the proceedmgs one step nearer comp/etron or (b) manifested an

mtentlon to pursue the cause desplte the lrregu/anty

! toweli v Bramwell-fones 1998 (1) SA 836:(W);at‘904



. [14] In Jowel v Bramwell-Jones and Others 905 WL sziFLH:'

Whlch the Ruler

ictum in Jowe

sre was' nothmg

It follows there

.agalnst.her He argued that:t‘ ‘ espohdent cann_b_t_:_ voke the provnsmns _f-;RuIe 13fori




B E,pames

- ‘a claim based on damages He rehed for thls proposntlon‘:_f::n Erasmus’s commentary tofﬁ
rule 13 (1) (a) Wthh is as follows: | |

- : “It was held in E/msco (SA ) (Pty) Ltd v P Matt/oda 'S Constructlon Co (SA) (Pty) LtdQ th ata

respect of or a contr/but/o:,:, '.towards the cla/m

payment of damages cannot be equated Wlth

o :'f,converse of such nght" : l agree that Elmsco it
"':'proposmon on this lssue ' ‘ ‘

un Mr Kantor submitted tha

es surrounding t

' eference to factual causatlon in h|s submlssmns On the ,o

#1967 (1)SA 326 (N) at 332H-333A~ -~

the plamt!ff A cla:m for the
'ht_to cla/m mdemmty, _lt /s the,
_ jeuthorlty for the apphcants




f'lssumg ;a_.-_hlrd party notlce and a thsrd party annexure was lrregular

: [22] :_Inrf'h,eiresuif, the following ordér' is made:

“The appliCation“,is‘:-granted in terrhs of prayersiii; 2 and 4 of theh‘otiéé ofg ': *otlon



(Acting Judg pfitﬁgfzﬂiQhﬁfé@;{rt)




