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A173/2012

IN. THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT CAPE TOWN)

73i§CASENUMBER i N | - AtT3012

SBlBATE - 2swavzoi2

& Aln the matter between

‘“hOM?yE}SELE|mKHEHLE;

: The appellant was arralgned m the Reglonal Court a
'Town on vanous charges of robbery and theft—':: ne

_..r'_,'”rcontravemng the Flrearms Controi Act 60 of 2000

,:}tned together Wlth two co- accused He was conv;c:fe

‘:S'andALgo -of a Toyota CreSSIda motor vehtcle at _
2.5 LA Squatter 'C_amp_ at Drnft'sa-nd_'e on 1 -De,ce_mbe'_'r_‘i.‘:3230}(;5);6:7;:‘
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- A173/2012'?

"f;-_'f;__;He was sentenced to 15 years rmprrson.ment m respect of the
:f'_»_;*robbery,' whrch was. '-th'e prescrrbed :mrmmum' sentence
"”"“}t:zapphcable in terms ofVSectron 51(2) of the Crrmrnal
":*‘ff__:-'Amendment Act 105 of 1997 and two years |mpr|sonme:

10one of whrch was condrtronatly suspended ~in respect of hej;;

Secondly, the unlawful pbssLesSion'irfof'f"'a 9 'mm»:'p'i:S'it:C)‘”’i._'v-‘r‘f.
-':_E';"'contraventron of the Frrearms Control Act and thrrdly, the 7-:{?;_‘[’7 .
g ntawful possessron of 15 X 9mm rounds of ammumtron alsob:f‘_ﬁ'?_h

-','|n contraventron of the Frrearms Control Act

, L'ayy

"2'"»:'_;;:":",counts contravenrng the Frrearms_ Control Act those

| s '-,,counts havrng been taken together as one for the purpose of

o sentence

o Z:Z:_.E_:'Crlmrnal Procedure Act 51 of 1977

_The appeal Ires agarnst the aforementroned convrctrons and??*." |

__:f_sentences Ot is brought ‘with- Ieave granted m terms of a,,— |

o -j;g:_iiv_ipetltron to the Judge Presrdent in terms of Sectron 3090 of the

S ;75'_~not offer a plea explanatron 'Thes::fmam issue 'on 'ap-peal--ls E

f}l'fgurlt beyond reasonable doubt ln :'sespect of the robbery ”he'f:

IAJLHC




G 3 . JUDGMENT -
L A173/2012 | , N R
of the appellant as one of the roh;b”erlssi‘anjjdv;:whietherﬂi't: should
E‘ff.{jhave been found by the trial court wit-h" reference tc.:'nfth'e.':_f”_v_'_:r

‘;';}};totalrty of the evrdence that the:appellants exculpatory___"_;;_f”:f:i___:.;..;v:

'Vevrd.e:nce could have been reasonably possrbly true

"'}E:E(QUestlon is whether the.f:w,:-;‘f-f'.;s

;ftrons can be sustalned on the applrcable rnferentr:':'ﬁlf-

’f.--'_-f'On the matter of sentence it is the%j“?ppellant s contentron that?' o

:f’*l‘:{-'-'j’the trlal court should have found the presence of substantral:ﬁg— .

e féand compellrng crrcumstances, Justrfyng a departure from the»_w .

. e —,prescrrbed mrmm‘um sentence

"'."‘"'-"“The relevant evrdence adduced agamst the appe”a"t at the;

trlal was that off; he,complarnant and the polrce detalls that'

"?ffr,{offence There was also evrdence concermng the holdrng of Lo

'“f'»-fff:an rdentrflcatlon parade at whrch the appellant was |dent‘

: 'fby the complamant After a trlal wrthm a-trial had bee‘n h Idbi*

/LHC
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4 ;'s”ff; ! ~~JU§GMENT B

'_:-:_':'The complalnant testlfled tha't he was ‘a taXi drlver by

b ';f';:;'Rank in Phllippl East They had asked hlm to convey them

- “‘_‘fthere After he had drlven some dlstance one of these men

h:"?fffboth of whom appeared to have E?:been accommodate:d o
}::ffordered hlm to get out of the vehlcle
’Z'iﬁwearlng hlS halr

'”'5‘,a;;f:'f1:§5;,.'_“*wearmg a leather jacket and that_. hls: accompllce h d b

':'fsr,,r,:;ffwearlng blue ov; a:lls and a black hat : He had in addl

o ~_f?compla|nant at.the trme |t is: perhaps convement to mentro
"?thls stage that m ‘a statement made to the pollce :o
,;j,:r,f;f_»DeCember jUSt over a week after the mcldent the
| .I_.':..;_'descrlbed one.g of___hls assallants:.'
| 2:5-;1j.;j':__complex10n tagl __

~ ILHC

‘:";Drlftsands because they wushed to fetch some property f-:: m

_@Whlle On_thef'{gsipect of the observatrons made by_- the'f.-.jfff

_{-'occupatlon On the day in question at about eleven o clock m

:j,fr_-_"-_}the mornlng two men had approach:ed_‘:hlm at the l_esoko Tax: r

robber

short at theywtlme of the

| n;o trced th_at : th_e ;a'ppe-ljl a'nt-- was' rnot;l;c,ea bly tal e er rt::hja'n' ’_» : hlS e

~companion.

ss.; havmg _been

and of slender and the othe




",*A173/2012
ﬂ'dark of complexron wrth no- srde teeth The appeliant,;!g],
i':matched the characterrstlcs of - the frrst person SO descrrbed -
':S},These are “all pomters to the fact that the complarnant had

- suffrcrent opportunrty to take in and form a complex 1mpressronjr_»f"_izv‘i;,,':_:';:v:,,

5;-i'ff | : JUDGMENT

. '.;of the appearance of the two men he conveyed in hrs taxr

| '?‘.l thlnk 1t may also be taken lnto account that st appears from“”'

f.;the content of a wrtness statement made by the complamant on

| *‘“,.the afternoon of the day Of the |nc|dent and pUt inas EXH-‘Bf

10A at .th.e 'trsral };at the mstance of the appeltants Iega

L ::'_i.haVIng been fnends for many years: the contradrctlo

é-:;?_'gof_?one more corncldence - if one is to belleve that the appellant~::i~r:_‘: el

w;A:f_:}-mrght have been mlstakenty pornted out by the complarnan .

“‘currous The on'l'”

,--'j';r;-epresentati:ve",:r'ttﬁv_t_at_ 'v_ffrrftsands |s m the Mfulem area As .

:Consnderrng that accused 1 and the‘a""pellant were well known oy

*fsrgnrflcance of the issue rs that rt was ]ust3§',;":ij}:, .

: _'vthat he came from the very area in whrch the robbery occurr"

—The Court can use. its local knowledge to take judrmaliknon_

2151.
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he order of about five

: Efthe two places would probably take l

'-mlnutes

The offence was commltted m broad dayllght

_'"fthem agam

'l;have ]ust outl"ned |t |s clear that‘ he

: -;-'5:‘ f’_;,:}'ilook at h|s assallantsz.zbefore and dur_ g;the commlss_lon:,

- :"foffence

y V"fi-fff:{the vehlcle to start and called hlm _'k, to help them He dld;_:_‘ Yo

s;;:f.not comply and ;nstead ran away from the scene

. ”r'f:f_f’f‘j:F-rlref‘“testi'fl»e"d that ’h*e‘ had been ffl‘ted to an

ffiff,'slx__months la’ter. , ~;It' was;-not :(l;n; l:s:s:ue : a.t th;e:-;ftrl

 JLHC



= assanlant tn translatron through the

o Th'e 'compla‘ihaﬁ't:’,

-"",-'f-',ﬁr ,wntten

17312012 x
..v_v'_v*;'den“flcatlon parade.was conducted W:l'[h due proprlety The
f';'-:-'icomptamant was mvrted t° 'de"t'fyVhlS:uassartants If he could |
?-"':,,from a llne up Of 14 men ' He pleed out the aPpeHant He;, j’::_f:.‘_;'
__;_E,testlfred that when he pucked Out the appellant he had stat_‘ e

;W|th those descrrbed by the complamant m an 5ex

'5':t'he pollceman that he wasﬁ,n_ 100% sure‘of hrs-’

i '_.'_-;_"f_'"izq:e.h'trf;rea'tlon but thought that the appellant Iooked Irke h

_e—r_fpr‘ete___r,,\ s ,evrdence:]

o sure.

grven it was not upset m cros

record

/LHC
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' ~k’;c'|'l'e:agues :f:i"lél;owed the vehlcle

“'thh'euwel off”'ramp and then Sto

i ‘}Malmesbury Shortl":f‘jafter the



- The Monza and the "s:uzu then procee' ed towards;sM’a|m S-b ‘

o A173V/V?;012 '

:':':~,'5'and a whlte Isuzu KB vehlcie drew up

VCreSS|da it would seem from the*zevrdence Ntotshwa g”
E }under cross- examtrnatlon by the iegal»_representatrves for one

20

"f-'_rgmales in the Isuzu went up to the stattonary Cressrda vehrcle ;f;-':__?.‘

) f‘:-.;*jA whlte Opel Monza vehlcle ~ |n|tlally mlstakenly referred to b

".:;:ﬁof statlonary vehlcles The two men who had been 1n the lsuzu

‘ve.h'-;cle:_- t_hen returned to that vehlcle whlle one perso"

eme .éﬁ;q'e'd‘ fro*m

rof the appellant"

from the Monza to the: Cressnda wae"probably the appfl!’

-ffrom the wmdow at a stage whe

.tJLHC

Wi JuDeMstVf

| ehlnd it Two Black:_‘f:;‘z; ,

the Monza vehtcle and chmbed mto t’h

he person who transferre

s co_ —cc’used thzat




';_'j;A’173/’2o12 o

f'j?fthe occupants of the Cressnda that th .erzﬁ"ivbl‘e Sho(i:id?stlo:p:??f g

fe:.i:.-should perhaps mentlon that Ntotshwa was travellmg m xran_ff

| "ff,.'was accused 3 at the trlal

, The occupants of the car_w’e

/ L-H C
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o A17312012

. with the search dog.

red inside a black

effect that the dog

“about & meter off the road on whic

ssida had been stopped. He testified that the weapon

found on the left-hand s

the vehicle

lice details wh

d uncertain a

) decused T the ©



. j::::A17312012 ,
'-‘in,frrearm wrth no. serral number and 14 ”ounds of ammumtron S
R go rnto some detarl |n thls regard beca’use it would seem from‘; )

| v""!‘,x;rthe content of a balllstrc report that there must have been .

i - 10 ':

. The appellant gave

i approached accused 3 for assrstance | ACCOTde
appellant accused
"-vi_';sard that he and accused 1 had had no:reason to beheve _tha

: Ehad been stoleiu}:; |

| :vehlcle that accused 1 was Iookrng for a vehrcle He?s_ d o

25
~ILHC

':‘--’fv-v‘:,’,xsome mis- Iabellmg of the exhlbrts because the balltstrc report‘

‘.:-\,;a'sr-.,‘:l -read t, ascrlbes seven

'evrdence of Ntotshwa and Naude;._‘:.-sfhould prevarl

°".'.._: th.é ‘day.

'!earnt only when the three of them were underwaygf

_1z;f;;;V; - JUDGMENT

:;"'of the 22 rounds of'r'f‘"v“'

Mr Klopper

correctly rn my vrew : conceded that the dr 3¢

c l,r;c:u rn _sta nce s, .

that he’ requeste

in’ que tior

f"had arrlved rn, t_he Toyota Cressrd:

He appearedﬁf;'from hIS evrdence to ha : 

-:fi-n.s i

‘-:_._f.f-called thdne_‘_'_:'g_.__{ |
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aiulted for flndflﬁf

,e:vl.denc;e. In the result takmg account of the

JLHC




L 'ﬂ4§5257f5' ; JUDGMENTfJ
. A17312012 LR PN S ) SREEEEE S

5"5:";""_7"5f'd|sma| performanc on the w;tnes st nd there was’ nothmg of S

N o '::; an d?;f'the p o I |ce wntin e's:s'es

ln my JUdgment the e\”dence Ofiv:h ST L

10 agamstconv'ctm“
. ‘:ffz_ﬁleI.(ewsse in .,,t,,h:'
.eV|dence con
'-‘vf__:the Cl‘eSSIda a"}
| 15 -'-'E-:“}the appellant »m
: V:‘_:_ft_'_ea.rhe,r-,_ te-ken_f ygether with the

5yemmeafm§ir

"»-"ff_;'_-appellant wgé person' A :h'r;e:w:" the handgu

'A:‘fi—,ammumtlon ou the car s wmdow and'that h|s poss:__:ss

, :_';j:_».;.fj.?those |tems wa:s,;thus estabiushed a

‘j;ﬂhltﬁé'abseﬁcéﬂ6féi¢fédnﬂéié&p_;‘aﬁénfﬁithé?*“f

| 'f'_'\_“iany of the accu:sed“b_:— compare"S ' B:oesak 200

kN (CC) at 28 - t |n my V|ew IS thj only reaso.-n”"

  2‘5‘}‘_ 1' to be drawn from' the proven fa s' The ev1d enc

‘/LHC




o Const Ntotshwa not seen what he testlfted to havrng seen

15

e :}-;very extended trlat
In the context of “the lseri’ousrfte.ss-: of theof nee
:;;f.f_.appellant s personal.mrcumstances obvrously‘ welg

“i’the balance agamst the mterests of somety i

25 ?‘A‘fs:eriioJu"sness of the offences there were :é N

: A173/2012

_f_the Cressrda at’ the tlme that he was unaware of anythmg;l '*;',.;j
:"havrng been thrown from the back wrndow is qurte patently,: .
"'ff'false It is undlsputed that the dog unlt was summoned to thel,;,f"'

=-'_7':;scene lt IS mconcetvable that thrs wo:uld have happened had;

| "l am thus of the V|ew that the appeal agalnst the convrcttonsr
‘on the two counts of contravenmg:: the Flrearms Contr

ishould also fall '_“,':5'

~ trial Court, and i
“the vtrial court, a

;'maglstrate took mto a'c'count all of'r:th'e re!evant 'f'_

‘;fp:unlshment of such offenders

/LHC

15 r;f';- JUDGMENT“'

~ ‘Sentence is pre-eminently ;

:I;ndeed .Eapart from thy



: VA1-‘731201'2 '
faggravatrng factors

;: ':stretchlng back 20 years 'mcludrng offences Jnvolvmg

;had already spent ln custody the t i ]

e than the prescrlbed mrmmum The sentences m respe___,t

15

-';.;:V'_",",-_Crrmrnal Law Amendment Act 105 of 1997

- 'rrrz'b'rrirf'}.o-ffender The charge sheet was "Ot approprlatelr
ﬁ'to mclude a reference to the sentencmg provrsrons
f“'.»:?:jaccordrngly, because of thrs rneptrtude on the:z

V'i‘“-:prosecutron the appellant was not prosecuted |n a ma

¥ _f_'rendered hrm susceptlble on thrs account to the_:~m

25

_'_f:vrolence theft and housebreakmg and also the comp: te
iﬂjabsence of any mdrcatron of remorse on the part of:;: )

--':ffappellant | Had it not been for the_kpeflod that the appellantf"" '

'E :f".lin‘;statutory offences rf they were:a't

yof lenrency in my vrew

_sentence regrme See S vV Legoa 2003 (1) SACR 13 (SC,;___)

defyff;;y 5 JUDéMEﬁTif,

ECourt would have been

_lf‘red in the crrcum'stances 'r rmposrng a sentence 1

‘Il:'errant erred on the side

‘uHc
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'fngdlovu 2003 (1) s R;331 (SCA) S'v Makatu 2006 (2) SACR;yif:“;;'_”}

"582 (SCA) paras 4- 7"and Sy Mabuza 2009 (2) SACR 435f

;?Thls type of mexcusable meptrtude

E -j'.;:u nfo rtvu nately notf:

mfrequently encountered and

“'f_eplored Et brlngs the crlmlnal justlce system mto d-ls”feput:e

"""‘"773123“{-"underm|nes the Iegr atwe scheme and rtrres-ul-ts-ln-f“”.

:;;:;’and constltuttonaily |n”c‘ompat|ble unequal treatment-'of

vvs;ons and offenders

.:':h'?jand undertook to draw the re;m'f ks

e BINNS-WARD, J

- E . agreea nd ._l order.in these terms.

s ~ BLIGNAULT J

JLHC




