- A206/2012

?vz;'oASE NUMBER 2 N A206/2012,;f"-E

'_'fiDATE S o L S : 01 JUNE 2012‘ i

1,;V.fn | ,JUDGMENT

IN THE HIGH COURT or= sof T.H AFRICA
""" APE TOWN)

(WESTERN CAPE HIGH COURT:_;_

_In the matter between:

| XAVIER VALENTINE

10
5
e

- ,_'leave of - the trlal court he now appeals agamst ,

25

'CLOETE, AJ:

, The app'ellant who was Iegai!y represented throu:gho

"*tnal was convrcted as charged on. 9 November ; 011

right to remain silent and not to provide a plea explanati

_"':3,3'.'.7,,Parow Reglona| Court “on two counts of robbery

,aggravatrng crrcumstances and sentenced on 1

2011 to an’ effectrve frve years drrect rmprrsonment

convrotron and:s}entence.

- The appellant: had "p_»leaded' _.notA :g;uii'iyfa’nd naid
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..’-"The State called three wrtnesses bemvg‘the two complalnantst"‘*:'-"
o ‘_.'and a securlty offlcer Mr Mkuntse who was one of the peopl
f.,".'f*?who had apprehended the appellant The Iatter testtfled m his‘i*
5 own defence and called hIS 31ster Ms Barends to testlfy of“

hls behalf

It was common cause that on the evenrng of 23 May 2011 thef:l*'?: '
! two complalnants were robbed of thelr cell phones whrl‘

b

i ,_'}Laws and that they subsequentlyldentlfled the app‘el{lf":‘;i_'._":

B the perpetrator Both cell pho’nes'”‘

Ta""'?fallegedly used |n the robbery wer'e' never found The onl :

:_ _"_v_‘-|ssue in dlspute was whether the com;ptamants had correctly»_

"._'-'_'-' 15 ;j_rdentrfred the appellant

"i';Tihe’ first complal‘naznt Mr Masebe testrfred that the robber

"vvhad occurred at dusk at about"6 ,:1*5 p m. A male perso

: -wearmg a grey Nrke top wnth ‘a hood pulled over hrs head and;f_

- 207'.'black tack‘res approached hrm and h:s compamon Ms

'7-“Kolokoto the second complalnant The person had a flrear' '

: ,ln hls hand Wthh he pomted at Ms Kolokoto who was,,}t lkln :"

e ‘.-;"-"'_hlm wh|ch she drd He then pomt. he flrearm.;a Mr-M

| ""2'5_-_-_f-_-_:'and demanded h|s cell phone Wthh he took out
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,pocket and handed over The person thien put the gun lnto the v:;é;

srde of his clothrng and moved towards the steps leadrng downr'_
fjfrom the station- platform where three others were. waltmg for‘:_gi_;_'__;vff"' :

' "v":’hrm about 8 meters away _ Mr Masebe chased after the

Merasebe lfhad~be

: 'f'already' fled therscenzer' Accordrn

_'_'_flve mmutes Iater that the perpetrat' _fwas agaln seen by h

”fon the statlon platform ThlS tlme:_ he perpetrator was alone

h'e same securrty offlcers who had alrght

‘frEOm ,thett'rz;iln*a*g fewam—mutes 'e'a-rller-e. T'hey-r-an. towards th' -

fappellant who w"s'. standlng wrth :hrs back to them and

found in possessron ofri_Qf_'

;_:apprehended h|m
"khrs own rdentrty document

:;],lVlr Masebe also testlfred that although |t was dusk when the:;,‘-aj".'

,::,He could not however drspute the appellant s versron that he,—_,, L

A'_*fhad already been standmg on thetzzstatron platform when Mr» |

275_~~5..Masebe had returned after pursurngg hrs attacker _ He could
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;'also not d|spute
‘V_~'wh|ch the securlty:‘ off:cers had dasembarked had on!y pulled
f,flnto the statlon about 30 mmutes after the'vlnmdent- Mr
:'fzviMasebe conceded tha_t he was in shock after the robbery to the:
'”pomt that he was.ctlyrng when he |dent|f|ed the appellant as;l

“the perpetrator

7, rt:o'p’. '
gjoéépné-hawng>nuuauyté§ﬁﬁé&thé£t“

| 'j‘fspotted on the station platformi_]bout

'the mcrdent 1t rs clear from

JLHC
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e appellant ;ersmn that the traln from

S

Du:r;lng:‘, ,her;ftésirm' St Ms,_ Kolokoto"conflrmed Mr Masebe S

sion of events, althou Ed that the perpetratorﬁ
_rm- frve to 10 mlnutesf@

after th’é'.'-lncide.nt

: 3_:She testified tha___ ihen the appellant was;

confronted by the5 '.'currty offrcers he told themfft—hat— he wa

wartlng for hrs srstersto:arrrve by trar'n

Durlng cross examlnatlon rt was p It to "l\E/lfeﬁKo'l-o‘ko'to that Whe’n,.

orange tackles She was adamant

erpetrator was

ve to 10 minutes af

lokoto’s subseq

evrdence that th|s could not have ":tjhe‘ case, 'fs‘iin.ce -_?s-h‘e.*
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‘::_sald that the train from which the securlty offlcers hadq"‘”

: ry',beforethi ir_rrlved She conflrmed that she 40

- ,53':.'55*;;‘3}:_’ was, extreme!y shockedf:after the mcrdent

:"”.‘f}i*iﬁ?;fAddrng further doubt as to the tlmlng of events wa.s-

'.'-'.:features

REEE }N o ot h e r. W|tn esse i':eail'l'ed by~ the ‘Stzr'a‘f‘tfet t:6 :.éb }-r'o.bfo:r'é'tf'é--?- h

‘om'plalnants te tii :y'relatrng to the clothmg worn by th

pipellant desplte Mr Mkuntses ewdence that he had be

' --;-:'-Tf-;assrsted by the other secunty offlcers when apprehendmg the;:

) _:265;}‘::;;Th‘”‘;;akppellant testlfled that he recelved a caII and

V“I/LHC
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:ev;tfvyv;'re_asons.i Attbi_s aboiut_ a 35 mmu:t:;

was scared to walk anne becauseirshe had been robbed:at;

' tha-t ,s;ta.tlo_'n_ on 7pr:eyrlqus;‘gq_cca;s|on.s. ;

‘;1‘0 t ;When he reached the hewaedonthe platform for her

Sl ;traln to arrlve He"was =confront

flrea-rm 'was He:lnformed;'t-hem thatahe had no Ek_

any robbery and th 't'afndmg on thez._:platformif’_

15 wamng for his SISter;';e':'H'e_claxmed“: tzha:":the securlty offlcers:

B then assaulted andhandcuffe_ h and_p;utied hlm away from»

771:};}the platform He sentvhus: ‘8tster a text message to call hlm

Th'e"; a‘p‘p‘ellant mamt ned that he wa:: earmgablack hoodé-d» -

fg;e and hght brown

ib_,r;tack,les He had pulled his hood over hlS head smce lt was;;;;;f '

::’féiralnlng | He explamed that he had not run away whenﬁlf::?i,;::f'}

~ap'p:roached by the securlty offtcers smce there was no':'zeason

.":f:ifor hlm to do so?: yHe: had only be Ehgdi'ng: O“th

| 25 pylatform _.:for__ flv-e,,;;mlnutes befo_r-e_.;.:hi was 'abp reheh‘i'dze | by
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Vj:;f—'??f'l'he appellant testlfled that after he was taken\from th___:

~ security officers.

v::{:platform he notlced a mlssed call*:3

’:'riSIster She arrlved at the statlon ‘ab,out ‘15 mlnutes later

at the statlon H-ls evlldence w'aisz.;ft:

A206/2012

Vn hIS cell phone from

was cross exammed about how 'e_;' tIy h|s S|ster had arrlv

gthe had walked t

'iigfrom thelr home apparently ac‘::

e

15

20

k- to start walkmg

25

~The appellant denled that he owned any clothlng of the typ;f

[ descrlbed by the complalnants

: cros's-examlna.tlon;.; B

f _was runnmg out of airtime and she and er colleague de0|ded

”she'arrlved homeir

detail ’_:.:;could conflrm the tlme of her text

as to why Ash

message.r That detall was not serlously challenged during

M:‘began to rain and they’walked qunckly As

he saw a text mess‘ e‘ from the appe’lil'ant

a?$k;lhj:g her to:call{fj_m whlch she then dldA The appellan jgtold
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her that he Was_with"-the_ security officers and ‘sound'ed.t'i(:?lh

as -if he wanted to cry. She immediately left home an'df: an

'f':back to the station in the ram with a famlly frlend Sh

:r;r;n,e:d, that when sh_e- got there- the appeilant had been

The af pellant s snster ”o;nflrmed that he was wearmg a b

, Q’uiql llverhoode top 'wh|ch she sald she had. purchased‘f ‘

i hlm on her Edgars ace

15

the gunlt of the appeli beyonda re:asona_ble doubt. He also

e fact that the appellant's conduct

.béfzdr'e!; h:'ef' Wérsi:?apf hé’naéd was inconsistent with that of a

20 -person who had jus, commltted two serious offences.

},erﬁi:victed the appellant
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":rr:'r,appellant and hrs srster= WhICh she-regarded-

,materral
,‘and accordrng to hrs srster they were red and Irght-t_:’v‘-:.l

'testrmon:y’ziabout whether th

 later stood with his back to them on the station
"::'::'Zblatf‘orm t'h.ey'had recognised'his face once heh d-

: turned around

look at the appellant's face during the robbery |tse|f

After iden’tifying.the app‘ellant by his clothing, whenh

r';'There were some contradrctlons in the evidence of thee"f;f:“

th:eiap‘peI'I'a'nt“hrs:*:trackres:rwere»orange =and hght brow:n:‘f_ e

brown She also regarded the contradrctron in therr.‘g.L_"

sent hrm a text messagefii 's weII as havmg cal!ed hrm :

to meet her 'at the statroni_"":',si'zsuffrment to place realf{: £

doubt on therr \rersron

i':‘:She found as a fact that the |dentification of :thei
:arppellant took place 10 to 15 minutes after the
: f;robbery

":She delved mto what can only be described as

',:‘speculatlon about the presence of Ms Barends work"

—colleague when she arnved by traln with him at the

S »statlon and:wh‘y,blf the appellant and his sister were to .

:be bellev}d,ft'they were content to leave Ms Barends -

,erght year old daughter alone at home every day for

'» an hour. ?9. »Eh_at»th’e» aippe‘l,la'nt could meet his srster at.

Elln partrcular the evrdence that accordrngit*

'-appellants srster hadf.. g
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the statlon in accordance ""their arrangement.
fsay that this was specula on for the s;mple :rj‘”as

o :u'f't-ha't nelther of these two as':: had been sufflc1__

':";::canvassed durlng the cours , Vf‘ tvhe trial.

In my view the m ching th

t identification of t

ainants showed tha

fﬁ] an hour thereafter

o"‘.ass.l.s_tance in thl

25 *“f:themselves but azlso ;by*that of t"' .

¢ A/LHC



‘{;other m"an rmaterial 'respects e Desprte havrng had the;, ;

f’feviﬁde?noe of the appeliant and his sister corroborated ea
opportunlty to do so, the State called no other wrtnesses’;

. apprehended and subsequently arrested It also cannot :_b,e;.

,}were red and lrght br

—-—rn
—
hos
O
@
Z
m
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VV'VContrary to the magistrate’s finding it is my view tha_ti’theg :

conflrm what clothang the appellant was wearrng when he w

'Sald that the appellants testrmony that hrs tacktes were.‘

}iorange and llght brown and hrs srsters testlmony that they‘_{l;g‘if“

es, a materlal contradlctlon

Further the evrdence of theapp jl,lan':i;and his srster that her‘ G

' }'clothrng was'we,t_whenf'[she ?EF“;‘%Q; biaze;l(; 'a:t the statron, aft‘er;he:}f“}‘ .

15

20

 namely that the ’dﬁe

25

f»:rel|ab|l|ty of thaftgl}

was apprehenidjed;',;fiwasz;not:rloh”ej_lﬁl{e g -

However havmg found the: evldence concerni‘ng~ the

' appellant S tackles to constltute a materral contradrctron |n the- '

evrdence of the defence watnesses the magrstrate appeared to

attach Irttle or no werght to the other evidence regarding the

appellant s cloth’r" ”;;and 1nstead concentrated on the rellablhty

,;of the complarnants |dent|f|cat|on of the appellant’'s face. “in

zthls regard the maglstrate based her ConcluSion on -the

mcorrect assumptron

Erf_jrcat:on had ta}’ :‘en:place 10 to 15 mlnutes- :

o »a,ft-,ebrft'h’e r’(')bb:e:r:yf*w_en?on the e.Vi:denoe of all the wltnesses :rt

ha::dk»ﬁto:}ﬁhave ’b’e’e;n: t,ileast 30 mrnutes later
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**"fff'.:a"d the Weapon allegedly used dur

.25
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'j;,Ahd lt was common cause that both complamants were m o
-{-'.shock that' the appellants conduct prlor to hlm belw':g "
__-fzvigrapprehended was not that of a person who had just comm

.j?.,;‘two serlous offences and that the complamants cell ph

he'rself

'rsucceed

:ig:~the robbery were nev r

regard to

JLHC
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o 'a:g-r_eé: ahd‘"it"_'t_is"_so ordered:

ILHC




