' (WESTERN CAPE HIGH COURT, CAPE TOWN

~High Court Case No.: A97/12

~ DPPReferece No.: 92651-56/12

Inthe appeal between-

dappellant MI’ TTrhu!a,,ni ~ Dyantyana was Charged .

‘and one count of assault -

L w:th intent f‘_t_o'_;r ‘ddf;grﬁ:i,évrous _b_g_d_ily harm T e a!leged Crlmeswere :
~ committed on 3 November 2006.

.5?‘5"di8’i‘iN0bi'a a’:é.oi’knowri éSchhél.Wé_ (‘the deceased”) and 'a‘Cq.uittkééd?;b' e




d‘ in the doors of som;'ghouse S .

en'v' A group of at Ieastx;'fiz:f N

t-from hkou




mlght be mnocent The conclusron to convrct or to acqurt must account for:f C

" "';alt the evrdence None of the evrdence may srmpty be |gnored1

"s confrrmatory? 'vrdgence conflrmrng an issue in a
| -E'Iivvf:materral respect The corroboratrve evrdence must obvrously be rehable
" A trlal court can onl' " etermme the probabrlrtres wrth reference to pfOVen-;':
'facts or facts whlch a're not rn drspute
7 Crrcumstantral evrdence‘ is evrdence of a fact or facts from Wthh:;

' -:;mferences concernrng the' pnmary facts i |ssue can be made A

s _ﬁconjecture or sp
»r—rproven facts Th_

made for the purp S

4 ffcon c|u3|ons made‘t‘___evaluate the probabrlrtles '

o ;The doctnne of commonr purpose entarls that- when two or more peopie

- havrn;g a commonpurpose to comm|t a crrme ct together to achleve that i

; f'”purpose the conduct ;f*each of them in the executron of that purpose rs,,, a

swegen 2001 (2):.:ACR 97 (SCA) at 100 f = 101 . S v Chabalata 2003 (1) SACR
aragraph-15.-

_Bewysreg (4"‘ drtron p 119 en s v Gent!e 2005 (1) SACR 420 (SCA) at 403 g 431

d Lloyds Avratron (Pty) Ltd and Another v Awatlo Hr

o | _surance Company 1985 (3) SA. ,1
. ’916(AA) at 939 ER '




DIt USSIONOFEVIDENCE NDJUDGMENT

o vrmputed to the others ; :-l'tj should be noted ;hat common purpose cannot,

be rmputed to a member’:of a group unlessthat member Kknew that theSVV

5.3crrme would be commrtted: or foresaw the possrbltlty that rt may bej_‘ S

| : :'icommltted and reconcrted hrmself/herseff wrth that possrbllrty There must .

' .‘i-'f_f_':be evrdence of actr"'

assocratlon of an ind|V|duaI accused W|th the_ |

':".common purpose Agreement whether expres")ds: or lmp!red is one ,o‘rm e

RN --_of actlve assocratlon S

'_':';;ff'Where there rs dlrect 'evrdence of the commlssmn of an offence the grvmg . ':‘, et

nst h.i:'n”’fa‘ A fa'l'se*an should be consrdered on.;._ev"

. -_fsame basls as a fartureto testlfy The alrbr e;ected but no addrtro
3 _;£:5»5werght can be attached to thls ewdence of a false allbr |n support 'of i

- -__'":state s case’.

‘_IO Mgrdr who was seventeen years old when he testlfled and flfteen years

old when the mcrdent occurred when questroned by the regronal

maglstrate stated that she does not know what it means to take an oath |n

8y ‘Nkombani ahd: Anofhe

i Mgede2| 1989 (1) SA*68
nal.Law (C R Snyman) 5% SRR
, ) SA 877 (AD) at 893f o ‘

: ‘;9 Schmrdt Bewysreg (4 Edltro page“107 and S v Mtswen 985(1) SA 595 (AD) at 594f,,




"}V::“chourt The reglonal maglstrate thereafter warned her to tell the truth and_, T

o nothlng but the truth It| :

5

_yfrelevant to note that her statement to the pohce

was made under oath The maglstr e_drd not make a frndlng as to

' ~whether or: not Mgrdr understood the nature and the lmport of the oath He?lr |

' ".:_j.‘;:_also drd not properlyf dvrse: her of th : :,meanmg of the oath On the

o bench of thtS court dellvered on 29 May 201' ' ~(Case no. A539/2010) |t s

.}authorlty of Lance Bessrck v The State un

':'-':'-':However in thls matt:

- . ;'iclear that the evrdence ,of Mgrdl was not properly tendered as reqwred in

- f_'_._":terms of Secrton 164(1) fjjthe Crtmrnal Procedure Act, Act 51 of 1977

vbetleve that lt rs not necessary to specmcally

:”7"-5'_'=-_:'make a flndlng in thrs respect The evrdence of Mgldr was m any event sof |

EE unrmpressrve that |t sho: d*not have carrled ny welght whatsoever Her jf L i

| fﬁfstatement to the pollc dld not at atl reﬂec he thdence in court tn thls ’

*I 'vstatement she for example gave a detalled ’explanatron of how the- other;,." E

' 'f_.'.}deceased a person named Bantu was assaulted by the three accused -

f:‘whereas she testrfred that s-he only saw the body}ofBantu aftenrvards Herf:i

b :":not understand half of what you are saymg

11,

_There was furthermore a crumal contradlctron m the ev1dence of Nigldl as -

N __“fopposed to that of Mayembe!a Mg|d| descnbed a person by the name of_'

: i Zamazama as also berng part of the group, _.\_Nhereas Mayembela referred.; :

| ::to accused no. 2 as Zamazama Mayemb_ aj::testlt" ed that it was very darkfiif :

o when the events took place and that one could hardty see anythmg Hrsf:': R

reported Judgment of the full;:_ . R



12.

;' 13 The maglstrate descn

. _"the other one was ask/ng another questlo‘

«f_really say who was asklng What becaus

f_;fDesplte -her evrden'ce: »tha-t:accused non» 2

'j'assaulted one of the deceased wnth ‘af

v'evrdence was that the deceased was’ heldv by the appellant when he

;'_The confuswn that . relgned on the mght m questlon ‘was. descrlbed by

- Mayembela as follows g

al/ of them were askmg the other one Was askmg a”ther questron and

::So I cannot say = l cannot'

] a'i[, of them ~-were'::_as:kmg.

questions.”

d_.NIgrd| as an smportant W|tness and stated thatf;ﬁ ;

fher ewdence of ldentlflcation must be approached W|th cautlon because

Tfshe was a Chlld at the tlme when the |n0|dent occurred He specmcally

'f'referred to the fact that Mg|d| S ev:dence dewated from the statement that :

'f,’she made and that she contradlcted Mayembela |n respect of Zamazamar o

and 3 were mvolved and

"‘_an'k and brtcks they were

, " :-acqurtted Her ewdence in: that respect and bwously also her evndence 7

ot accepted by the maglstrate In respect of _the appellant however the

f‘:'maglstrate relled on the fact that the two statefl'W|tnesses knew her better .

: ’than the other two accused before the: court

14.

]_-ln respect of the credlbllrty of Mgidi, the mag""trate concluded that lt is

fquute llkely that her youth pIayed a major when her evndence |n court was



7

" not clear’-:and de\riated::"

than regardlng her youth 's'a factor nec msrtatlng a cautlonary approach

_:'rm ‘the contents of her pollce statement Rather,';;”51{{:?5' )

' the maglstrate utlllzed |t a :;afactor explalmng; the shortcommgs of her &

: _ev1dence i

r 15 ;";E:lnj my view -the :evlde’nc' : "'onle\'/layerinbela;w

”'::'Q:;f: both the wutnesses than theother two

:' gtherefore regarded'}r i

i .';';ach|tted because thelr |dent|f|cat|on were r

i",'idoubt g cannot see how':thls dtstinctzon can be:justlfled

i justlfymg a flndlng that the appellant and also the other two where presentf»

ff‘at the scene of the murder and formed part of the group of persons there"f::

use and hlS' -ildentlflcatlon' WaS o

,roved beyond reasonable :

v of a better quallty than that of o

h ;jother two accused weref'f

S :; _'f'was no acceptabie evndence that they assocrated themselves w:th the

T,»imurder of the deceased lt IS not at all clear whether a decrsmn was takeny

i "fby the group to klll the deceased or by :’ln .vrdual members of th.e"group»f s

and at what stage such a decrsuon was




. "pnncrples referred to |n paragraphs 7 and 8 ab: éf the lnference cculd not )

_be made that the appeliant assocrated hlmself”wnh the murder of the S

deceased.

18, Although- the altbl ewdence of the appellant was correctly rejected thezi::ﬁv” s

o »-':false alrbl did not strengthen the states. case to such a degree that the:'_i_

L, ;f‘appeltants gurtt was proved beyond reasonable doubt S_ee paragraph 9

2 above.

19 Inmy view itis reasonably possible that the appellant might be innocent,

o @??S'féLfQSION'

.2"0» rn a|| the C'fCUmsta--‘-=r-:--*>- .

Count1 was not Justrfzed :rand 1 would set as !

sentence of the appe_llant;and ;f,lnd hrm ~not;gurlt-y.;g :

Ex Actmg fu 'ige of the Hrgh Court

i agreeiand;itis so ordered. .

‘DV Dlodlo- S ’
"Judge of the High Court

.defrcrencres in the states case was of such a nature that the glvmg of a}-‘” o

_ ?t:'heiconvicﬁon and the



