In‘the.l_-_l-i.g'h Court of So‘uth_,Af.ric_a _
(Western Cape High Court, Cape Town)

- Case No: 20966/11

In the matter between:
CITYOFCPE TOWN i ~ Applicant

“and

THERAPEIACENTRECC . First Respondent

SENDIT/SAGIFTING Second Respondent

JUDGMENT DELIVERED ON 18 SEPTEMBER 2012

1. TheApphcantmstltuted proceedings against the First

Respondent foranorder in terms of section 21 of the National
Building Regulations and Building Standards Act 103 of 1997

?:(“’the ;N'B’R"Act.’f)»fpf;.;t.h;}gifd’e"m’oji'fidn;zQ’ch {[;a;:nfparts of a building

owned by the F:rst ,"_R,e:Spbn:diéfh},'f}'i}', ind - which is used for

‘commercial purposes (‘the demolition application”). The Second




 portion of the burldmg in respect of whrch the Appllcant had not--::if

[ :_m accordance W|th approved burldlng plans

_;-'The demohtron appilcatron was postponed on 22 March 201

i ":3--:{_";_55.for hearlng A rule msr was |ssued t:me perlods were set fo

. urgent roll on 30 May 2012.

_"'pr'o.pe:rty which the Applicant seeks to have demolis_héej:'

| -'_-per'tain's |

: frlmg of papers: and the ‘matter was - postponed to the semr

-F'o_ur-days before the matter was d.ue»;:t;o;fﬁb}e“»h,e’ar}dr in 'Czo‘ur_t.;;-é:

~almost a month after its answering affidavit had to be flledte =

Respondent is 'Cifte'd‘*’om,y' i'na'smuch ’as it has an interest i'n!thefg»

relief claimed, it haV'nQ preVlOUSW occupied an offendmgf;:J"’:Vf":"v_‘;;‘ﬁ

rssued an occupancy certtfrcate in terms of the NBR Act

There ‘are two s,epafajte areas of the First Respondens ¥

to a timber deck - which en-croa’chesf':




7 -

:;Mr:MuIter, the sole member of the Fir_’st Respondent, appeaéried

fa‘that h ‘EVWISheS to Iaunch a new apphcatlon agalnst the Apphcan

fon::the :basu-: that 1t is mterfermg w:th the First Respondent's;;:,::...:

, bysrness: and ,wants ;tegelaadvrce in this.regard.

»leen the h|story of the matter and ~'the‘ fact that the First £
’ Respondent d|d not brmg a substantlve apphcatlon for the‘w o

'postponement of the demolltlon and revrew appllcatlon save to

adwse me from the bar that tr::wrshie_s to ‘institute new.:

. proceedings agrajlnst'the A’ppE|can't,t'f,theff'aﬁpplicati‘on for the

| postpo nemeint :Was ref u se d.

Background common cause facts

100

The Flrst Respondent owns |mmovable property in_Kenilworth,

Cra pe; ,Tow,n . whlch:,rs;;o n*ed for :bu5| ness use.

m ?F'eb‘rua'ryr 19978?;the A'pplicant rejected an application by First

r';fRespondent to acqmre a portlon of the i;Appllcants property,

whlch is svtuated dlrectly ad;acent to}tﬁh’e First ‘Respondent's

d‘w”’tdlproperty The Applicant advnsed the F|rst Respondent that it

d-_iz’f:proposed to erect an electrlcal substahon on its property.




11,

12.
' 'portlon of the App ca': t:

the existing bus

14,

::;approved on 26 February 2009 S

lnstead of building

~ Respondent enl

'N'otwithstanding the fact-that no ptan"s had been a"pp'roved'th”
',,iFlrst Appllcant burtt the trmber deck whlch encroached on the

' i'Appllcant s property

,In 2006 after the decks constructron the First Responde

Zsubmltted a. further appllcatron to the Appllcant to acqmre

rs property (thls tlme for a Iarger portlon

'than |t had flrst da p'Iled for) m order to permrt an extensron.to

ss a'c,try;_t.|,es, T‘-Q n‘:gi : t he : F rrst Respondent ‘s

' property.

On 14 ‘August | 2006 the g Appllcantre oIV

approxrmately 155 square metres .

: Respondent subject‘ztothe condltlon that the relevant portron be

rezoned from mu:mmpal purposes to: “busmess use”

sﬁﬁo'n—d*e'm »submitted _building plans for

further renovatron 10 be done an its property The t;mber deck

,fstructure |s not'reﬂected on these- plans These plans were

g ntermsofth of\red plens, the First',

’"f::, :oh':-ithe' plan, which was

Ved that ah_ar,ea of S

B sold- to th‘e' Fi"rstf



shifted eastwards, with a row of pillars having been ‘e'recte_

16,

e down the F|rst Respondent S rezonmig;}applrcatlon and hence the," : j.

17.

18.

,roof p|tch was also materially different: from that shown on the

The First Re'spcn:dfefﬁt-??failéid—.to avail?'

from the ground floor to support the resultant overhang Th'

approved plans and mstead of. bqumg two sash wmdows the:r
Frrst Respondent mserted doors openlng onto a first floo_r

balcony |tself not deplcted on the approved plans

in October 2009 the relevant sub counC|l of the Appllcant turned‘“;;: ca

sale Iapsed

elf ofr |ts rlght to lodge its

- appeal r|ghts tlmeously and the appea pr;ocess was accordlnglyf |

treated as |nvaI|d

Varrous attempts were made by the Applicant to enforce

compllance W|th theapproved bmldlng plans. On 7 May 2009

:n ; was ‘given until 7 July 2009 to rectlfy or

r;demollsh the dewatrons Thrs led to a crrmmal summons being

j:rssued in October 2009 The Flrst Re pondent ignored the

' ‘summons but eventually pard an}admtss,n of guilt fine. Mr

| ::;»l\/luller malntalns that |t dld so becau

“it was “logistically and



.- administratively” m 1 with thematterln :

. ‘way.

* '._-'.:_'.1.715:9-f.--'The First Responden’iu”'also'"a“owed a tenant to ocol

"7‘"_-"E._-i_:._fpremlses thereby '_'-"contraivenmg th

::"}:_.-:f_-certlflcate of OCCUPaﬂC h_ad been 8

: On '51"1 January

collected from the post office.

‘review application



~ Applicant’s land, which the First Respondent wish:edf;rtﬁe;j';'

. purchase.

-._.;__2:2. The réeview appilcatlon |s relevant to the tlmber deck structure L :.:-15-3'2_['_* N

'm as much as it is a defence to its demohtlon In the event that»!»;}t;ﬁ‘ i

then the Apphcant VWI | have |

o -:3__,':|t is successful

heeded to 'évfa

;"Vfiv_contended that varlous e:xternal bod:e,

. 3::3'f:fapphcatxon before thls Court could ‘make a deter:__

:V‘:Although he d;d not agree that he was abandonmg heFirs

R’e_spondent S rewew appllcatton |t se ' z:*sfthat the thr'ust of Mr‘ '

m,vauIIers argumen‘t was that the rewew apphcatlon' was

B ipr.ema_.tu.re.

24,




i _A'p-p.llica_;ﬁt"s'decision and that it has the necessary jurisdicffi_'ci::rj;

“ 40,804

at there 1

y _-the rewew applIC

53;" -afﬂdav:t The Flrst

: notlce of the App!lcant s final demsuo

2012 |t ought to have launched the revsew apphcatlo'

later than 18 Decgrgpierrx727010.




27.—

"':ZVOSte"S'b'y "very disillusioned” with '-the'.proc‘:es's after the

: "advah,ced;, by 'iM?t' Mut :

’-»confte‘nded that he i"was

28.

- 28.1. the First

10

Ii'agree with Mr Janisch that the reasons given for the delay{:ih:ftf e

rr‘the foundmg affidavit are indeed ~weak.  Mr Muller was

:conclusmns of the lnternal appeats He states at paragraph 58

zlnz'hzls"vfoundlng affldawt that he was not aware of the rlght o
rev;ew untlt he sought assrstance in opposmg the Apphcants

'demohtlon applleattqn Thls averment confhcts «WIth tha:#;

i;ait the hearlng of this appllcatlon He‘_f:‘:'. i

fact mtorme-d : by‘ h:xs_ .'e-ga,'i: ..

representatlves at t : rme that the rﬂs‘{.nothin‘g"fthat-COuldjbe ‘

‘done. 'ThIS is. a!so contrary to th’ ,gn‘.afmber- of emails and

:':i';riaffidavit exchanged s

The argumentsra!sed by the First Respondent in its review

~application are also without merit:

:f:Riéﬁéb»o'hdeht f »'faisé@d‘i frt‘&f‘éx:haust the internal

remed|es ffa} al,'i»able to h|m to achleve administrative



Vredress before approachlng this Court. In this réga;ai{h*
F!rst Respondent falled to file: his appeal in terms. of' he

| f:l:,if:}Systems Act tlmeously and also failed to ~fiie'”:f

x":;ér,;:apphcatlon to appeal the rezonlng dec:sron wathm he

':'r',ﬁ':,fﬁreqUJSite tlm n -V-t;erms of the Land Use Plan

E ,;Ordmance i

28, 2. th e g rou nds h 5 seto ut in ‘th.e; founding affida vrfto

revaew mthemaln r.‘:eiat‘eff:,td the i

' administrati\}e

affid afv'it't and to wr the;r:e is e;,n_o;r;eply.

29. in Tthecu'cumStanC'as am satlsﬂedthat there is no merit :i:n? the

reVIewappllcatio alls to be d|sm issed.

:"eeks relates to two.

,mises the flrst being.

the tlmber deck (de rcated in blu

“NOMZ” to the nf e ofmotton) and :}_o‘n_d.,"the ren‘ovafti.onsftAo'

éhagsvai--

»n;f plan “NOM’!" a‘nd A. ,.



~ the first floor shown in yellow on annexures “NOM1”, NOM2

a1

32.

33,

.occupancy in respect thereof

1am- advrsed that the t

1sought to excuse; he

"and:“,'NOMB” to the no'tice‘ofn"lotiOn The Applicant also"w'ants

,;fipermlttmg any person occupyrng any port;on of the f|rst flo

'ﬁunless the Applrcant has |ssued_th«e requisite’ «cert;f‘rcate o

'save for the supportlng prltars whrch st||| encroach on thef“u

Appllcant s proper,yg,:* - ,‘ .

l\/lr Muller referred me to the fact that on 24 July 2012 the First.*}_i, o

Rvespondent subrmtted new plans as burlt pIans to.f'theéf:; :

Appllcant to obtam |ts approval for the illegal sthcturesf‘f :

record Mr Jamsch'su'" e;sted that any demolition order be'? -

suspended penfz'n'_ the :flnal determination of t~hes_e‘newv

b;u!tdlnig;plans-; i

tis not dlsputed that the structures that were burlt were :Ilegai 5

“In the answerrng af’davrt flled of record the Flrst Respondent;*

tlmber deck wrthout'the Appllcants perm|ssxon based on a

r cieck has in: fact now been removedff.f- :

,b ct:that it )ust went ahead and buult the:



~ “legitimate 'éx'pectétrdﬁ* that the

f;encroaches would:. sold to th:e,

' rin exercrsrng my'-='d:|sc_ret|on as to wh'e‘ther or not fo grant a

: demolition order L need to welgh up. the prejudrce to the partles

fand also to have :-'regard to- the dlctates of Iegal and pub

‘m:tfpohcy (See Ndlambe Mrumcrpahtv v Lester and Others [27;912

2 ;rorms part ot a commercral premrs
and not afr?esvidvent:'i:alig weﬂrng Furthermore itis clear. that t

:”:*f,:;ﬁ;;:'Flrst Respondent has idemonstrated a; flagrant and sustaln

':dtsregard of the law Eover a Iong per :-f-;of’?titnie.;;E:very»att;em

by the Applrcant%’»:to __=e:':'foroe com '.fha‘s‘;»be;én’thw

s guut and a 'con"rctron pursuant to

the deviations-,-is“a:v

:;i;thIS applrcatron i

: *:p|llars) and hassu,: mri'ed new plans to approve the offe ding

E renovatrons

?ssee no reason wh

: ':'E'.i»36. Having reg'a:r'd"t'o";"f the circumsta-née'

should not grant the’Apphcant the dem_: ht'ron order it seeks




v]jHowever

i ;plans to approv

o }demohtmn order;
“Apphcant of the n

order below

scupancy in- respe

logistica

G fRespondent

-'»»“,,cqmmltted _an_;o,f‘;fe__

Act.




L ;:_;'Efned

“:{r,,"};;pay the costs of the demolltlon ap-'.'ogatlon and;the rev ew

38 Mr Jamsoh argued that_thls is a matter that warrants a spec:;"” e

?,:;:order as to costs a'nd eeks an order that the Flrst Respondent

}appllcatton on an atto':j'ey and cllen scale.

39 | »hage' '?a|r;éadyi5-15'.5":'5,.":"_'\3' Firs Respondent blatani

in |ts answermg' .affldaVIt to the demolltlon app
made to' "|sohtet and possmle
pers Ojﬂa",}PVOfC;ké?t li
th'e 'Firet'Re:'s”pond

__,learly' has T :eo’t;,for,,the:la;vs(;;:;oir the

;ofﬁmals of the Apphfcant

Accordlngly | belleve ‘that it Just that the F|rst Respo?'d"nt 'b;e e




:ii_r_i-g'zliy:;:f!:_érn,éke;._:trhféjffé‘llowing'orde'rz pres o

' Th e First Resp ondent s review apg

osts on-a scale as between attorney and client.

The First Respondent is

2.1, to demolish the timber deck

. Erf 65382 K

annexures “Nf

prO‘pefty the extent of Wthh

annexures “NOM1”, NOM2

including the balcony compris:j:
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"j_2_3 to restore the bunidlng on. the property to the state as;;

shown |n the ,, untdrngfplan approved on 26 February 2009»

(ptan no. A7‘8_ 01)

] The F'i'r:st Respondent

i "-_;_f;permtttlng any person

"-_..:'--_..E:*ithe bqumg on the property untess and untr[ the Ap

e _:lls'sued a certrfrcate of ocrcupancy e spect thereof

- '”i*;iszpend!ng the f|n 77

. szapphcatlon for bui

S ;fi,:*devratlons referred -t

'_;'lftted on 24 Juiy 2012 under plan no. 02097/2012 onj-the-

_ ___owmg conditions:

vv"f?4';1. the First Respondent shall have ﬂnally submltted the sald

appllcatlon in |ts entlrety, by no Iater than 16h00 on___

Monday 24 £

‘tetrjnber;20‘1;2,‘{‘feA; g;:whnch the suspensnon.:

shall la pse;_ S




4. 2.

4.3 V:ithe SUSPGNSIOH Srhail t'allso Ia:ise in the event that the saldﬁili;f o

’appilcatlon ISf‘I: natt

4.4.

e order

':t'he First Resoo-n‘dent shatl have submitted any fu’rthier
"';:'?Zl,;iiamendments to, or mformatlon pertamlng to the sa
| ‘:ff:'plans WhICh the Appllcant may require in. due course
i ;j'?-:f‘fzw;thm two weeks “of such requ1rement bemg fmpose‘

; z'rr:}‘fazhng WhICh the suspens;on shall lapse;

shall mclude th dismzssal of any mternat appeat in terms;;.~~

of the Local Government Munlmpat Systems Act 32 of'i{ |

2000); and hff"

fthe suspensmn shall also Iapse in the event that the Flrst
T;:::Respondent commlts or permlts any breach of parag.aph,

b 3 ab ove

5, :,Should the First Respondent fail to comply wnth ‘the order in

in paragraph 22 W|th|n 30 days of the date the

» suspensmn Iapses the Appllcant is. authorlzed to carry out the

sald demoiltlon and to recover the reasonable costs thereof

Opr e b'y thes Appllcant (Whlch. = e




from the f:F:'ivrst Respondent and rthe, : Flrst Respondent

:»:»:ﬁaragraphs 2 4 an 7:5 above and the Appllcant 'lszzau

“to note the contents ) :rthts Order as a _Qat 39'3‘“_31*

= .;_'-:--":'deeds of the property

»attorney and cl:ent mcludlng the cos"

M.ay. 201:2. 7




