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r'ﬁiThVe”Appellant in thls case was conwcted of two counts of contravenmg thejvfﬁvix

‘Cnm:nal (Sexual Offences and Related Matters) Amendment Act 32 of 2007 :nf:f:'f:

: .the, Belvnlle Reglonareronrtnamely:

- 1.1, section 5(1) read wnth sectlons 1, 56(1) 57 61 thereof in that on-or aboutf 5




i‘t.'2'.' : '_-sectlon 3 read together W|th sectlons 1 55 56(1) 57 61 thereof in that

: sexually violated the complaznant by rubblng h|s penls buttocks ,a
- testlcles with halr,relaxer; vand_
_,:;'_on 1 January 2010 and at or near EIS|es Rrvrer the appella
: "thhout the complalnant s permlssmn

The complainant was 13 years of age at the time of the incident.

3 ;;?Both counts were taken together for the purpose of sentencmg and the Appellant' .

was sentenced to 15 years |mpr|sonment Sectlon 51 of Act 105 of 1997 and

relevant prowsmn of the Act 32 of 2007 are appllcable The Appellant was also

: declared unflt to possess a ﬂrearm in terms of sectlon 103(1) of Act 60 of 2000.

4. f{',;_?The Appellant appeals agalnst the conwctlon and sentence

The Appellant who was represented dunng the proceedmgs pleaded not guilty ~ -

to the charges and chose to' make no admlssmns |n terms of. sectton 115 of the - |

Criminal Procedure Act 51 of 1977.

The following facts are common cause:




6.1
82
';spent the night in one room at the appellant

D 63 -:t_here;was;hair,relé}:(erz in the appellant's room;

o 7 e .Th‘e;fState*eéll‘ed four witnesses*:':

7.4.

-Opperman, the complamant S mother

the appellant the compiamant Ms Opperman and anoth

. the complainant sustained injuries to his penis, buttocks and his te

Ms Handerma:r'kf a ":eiihi'cal psychologlst “who had assess

. Dr Collison, who medicarl,liy_'rexamined the complainant»en'r;t'he;da?:;ef the

the appellant, at the time- of the mcnden,v,f’wss V'the boyfrlend

s home in-: Elsnes

complainant had made the first report; R

incident.




' l\/ls Handermark testrfred ‘V hat although the complarnants mental abrlrty was vot
& Ef»rnuch more than that of an 8 year old he was nevertheless able to testrfy in co
~ 'z.z.:;jproceedrngs He understood the correct anatomical names for the male genrtalra

f:é;jShe found the complamant to. be legally unable to consent to sexu I ;ntercoursef:'

on the basrs of his menta':ag_ jntellectual dlsabrlrty and lack of no ledge of

sexual matters He was fou ;to‘ have a good understandrng -oft,u

and-3;p' : 'Jury and hence was able to take the oath Ms Handermark found the“i-

. | _rtness in court although she felt

the ought toj

__|n: the main,

an mtermedrary, Ms Harrrson 'There :

Opperman. The drunk vrsltor lay at the:'footend of the bed.




e

13.

14.

hlm When he refused the Appellant pulled hlm over Ms Opperman where

: ‘-:Ethe Appellant told h|m to puII down his pants. The Appellant started to pla

- was told by the Appellant tc fetch the hair relaxer whlch the Appellant then u

,to rub on the complalnant spems testlcles and buttocks The halr relaxer ca :ied.

: ::"Aé:co'rding*to the complainant, ‘the Appellant asked him to come and slee‘p‘: o

hIS penls hIS testlcles and hts buttocks The complamant asked htm to stop He

' "':galnst asked the Appellant to stop He trled to wakef: "

f: Ms Opperman but was unabl' to do SO,

'The complarnant testlf ed thatthe Appellant then put halr relaxer on: hIS t” nger‘: 'ij, :

}anus it hurt and he went toz 5

and whlch he then lnsert :d f|nto the complalnant S

visit the to|Iet The Appellant went to fetch 'hlm; from the outSIde to:let ancl:: o

: grabbed h|m and took hlm back to the bed. The complalnant was asked to suck =

the Appellants pems but he refused The Appellant also wanted fo msert hlsf, :

penls |n the complamant’i’ anus but dld not do 0. He asked the complalnant not

to tell his mother The complamant tried to wipe the hair relaxer from hrs genltals‘,

because |t was burnm The Appellant then agaln inserted his fmger in his anus.

It was very palnful and he left to watch telev:sron until the morning.

,The complalnant stated that the next mornln' hIS mothers friend, Mr Parker,

»»notlced that he was E:watklng funny When

}mother asked him what was_ -

’ 'wrong he dldn t tell her He went to wash hlmself where he notlced blood ‘on hls o

testlcles He was shoc ‘d_ and told h|s mother about the events that had: :



& :»";:j__:-gdoctor

Ms. Opperman confirmed that they had all etired on the night in ques

v"”:,]and attempted to msert hr

__ﬁ'nger m the compla nant’s anus

: the complamant had als” tot' lher that the appel!ant:had asked him

E '-t"c_)"_td;,‘.h‘er that it was a sto : : Shereportedthemcndenttothe police st:;a:___o'n

.:__Dr Colhson gave evrdence to the eﬁect that he had observed tha

'around the openmg of the a s:;had a Iot of redness erythema ANt

:S|gns ot, abrasmns around i ;e _area No dlglt

. e_falso saw erosmns on the ngh

_F?_"testls had abrasnons Accordmg.to Dr Collrson the lnjunes were cons
" _.-j-peromde wh|ch is contalned |n ha|r relaxer havmg been applled to
could not have been caused by newspaper when wnpmg the area He.

: 'notace any. abnormalrtres to: the anal openlng One wouId expect to s:

"Ithe anus lf one had forcefully trled to penetrate the anus W|th a: pe

' somebody uses somethlng of mlnlmal dlameter




17.

18,

19.

- :Accordlng to the Appellant, he went to bed earller than the others who had'”

z:}watchlng a movre on the: nrght in questron He was trred as he had worke'

: fthat day He was. not drunk although he had consumed a few drrnks The vis

were istlll ;present in ithe'{:house-when :he went to sleep. When‘he woke the

money for alcohol but he ,drd ot want to grve her money She Iater told htm .that :

she wanted ,.hrm to go*wrt

wanted to 'go He stayed in

| found out what it was all about' He denred,;,hat he in any manner raped or:.‘. ;

: sexually assaulted the complarnant

The Appellant admltted that there was harr relaxer in the room: Accordrng to hrm .

the: complalnant had fabrrca ed the story because he did not have a vehlcle and{ 2

wanted Ms Opperman to go back to her former boyfriend who dld own a motor;.

veh|cle.

" The l\/lagrstrate foundith complarnant to be a good witness. Although he was a_

ch|ld he was held ’to ave grven a meamngful chronologrcal ‘account of the ;

events Desprte ha\nng been subjected to cross examlnatron he did - not',

zcontradlct hrmself Hrs evrdence was. also corroborated by the doctor who found

’that hrs |nJur|es are consrstent wrth halr relaxer having been used: the~

complamants genrtals The complarnant s mother verified what the- compiamant »

- had toId her the day af r,,he rncrdent had taken place

of th ,:spolrce statron He did not know why she;‘.; :f.‘

bed lt was only after he was arrested that he~§§f :



0. .?.;,':onf't-heé'othe'r*h'an'd: th'éi?m'a' strate found th: appellant did not make

£ verszon as untrue

2 ifﬂl fl agree that the explan";'iv

n:grven by the appellanff was unsatlsfactory W

: but stated rather that there was blood on hls testicles




3. It is correct that there were mconsrstencresmthe first report to Ms Opperma

-@ﬁe':has -regard to her ewdence véhdégthemegidence of the complaman :

R Appellants counsel, Ms Van der Westhurzen has argued that the do't":

o evrdence also did. not corroborate the complamant’s versron that hrs anu

K penetrated She argues:tha --one would have expected there to be lnju S,

5 :ﬂorrﬁce of the anus and the,, nal canal lf the appellant had used halr

L penetrate the anus. Accordrng to th' - appella

T ‘_""_:'_-pr.o‘.’:e that there was penetratr_o

s evidence ;anaft'h':ai't:ost oppér:rﬁaaa; e

c‘ofrﬁriwplainant

 are of such a—natureitq'di'fsreredit-gthe eomplain'ant.

'5-;'__2'61 - lam satrst“ ed that the State has proved lts case agalnst the appellant

»reasonable doubt and that the appellant is gurlty'o_those charges of

was convicted. | would »there:fore,drsmrss the appeal{rn respect of the convic




L AGAINST SENTENCE

elaxer would cause pam to th ,s.t,lfred;that:MssOppeg

:plalned to hlm t ”

'halr relaxer for her hal

Calp' to burn He cleariy aused‘the complamant;great physncal an_:_

':::_EThe magrstrate correctly; found that there were exceptlonal and"i:

lrcumstances present nott um sentence The appella
:-‘old ;man,r' was clearl:

ed :;n'"msf?—'miﬁ'—gaﬁeﬁ of his-

préésion on his employ'e'r'

ssron of the offences It was also accepte

- EA:appeIlant drd not. carry through wrth h:s desrre to have sexual mtercours

R complalnant and did not |n3|st that the complamt suck hlS penrs The na




L _' 3reduced

30. Consudenng aII the aforementloned factors I do belleve that therei

- mterfere m the sentence zmposed . y:the maglstrate jThe sentence impose

not properly take lnto account th 20

; :::;jzi__mto account the testlmon of M_r De Jongh who told the court that th'__ ap)

o the perlod of suspensmn
Accordingly | would make the following order: -

31.1’. Count 1, that IS the~~charge of rape as*defmed in Sectlon 3 of the C

endment Act 32 of 200

(Sexual Offences :and Related Matters A

appeal regard:ng the conv;ctlon IS dlsmlssed



o ; 31{3;;-:,'The sentence in respect of Count 1 and

. L MBUIKMAN, AJ L 5 i e

'f.l aﬁmﬁdk is s0 ordered.~ .

(g

12

31 2 Count 2, that is the‘, hiar' ef'of sexual assaul _as ‘defmed in: Sectlon 5 of the

-j':Cnmlnal (Sexual Offences and Related " Matters) Amendment Act 32

e _ -12007. the appeal.regard_l_n'g_;th_e conviction is dlsmnss__ed; =

:dh,t 21 however set aside and

,' substltuted W|th the followmg sentence

) Amendment Act, Aot 3

~Interms of section 10 3(1) of Act ¢

| /’/ to possess a firearm.
/ BT R ot




