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IN THE HlGH COLIRT OF SOUTH AFRICA 

(WESTERN CAPE HlGH COURT, CAPE TOWN) 

CASE NUMBER: 

DATE: 

5 In  the matter between: 

A5361201 1 

12 OCTOBER 2012 

Appel lant  

and 

THE GOVERNMENT OF THE REPUBLIC 

OF SOUTH AFRICA 1 Respondent 

10 THE MINISTER OF PUBLIC WORKS 2" Respondent 

DAVIS, J: 

15 

On 29 July 2811, the court a quo ordered that  the appel lant,  

and al l  those holding t i t le  under her, as  wel l  as various other 

unlawful  occupiers, should vacate t l ie  premises descr ibed as 

Erf  81, Mil i tary Road, Tamboerskloof,  Cape Town ("the 

20 property") at or  before 12:OO on 31 October 2011. Further,  the 

sheri f f  must evict the appel lant and al l  those holding t i t le  

under her, as wel l  as  other various unlawful occupiers f rom the 

property on 1 November 201 1 in the event  of their  fa i lure to 

vacate the premises. 

25 
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I t  appears that there are three separate evict ion matters heard 

concurrent ly by the court for the purposes of appeal  brought 

the appel lant who has appealed against the order of the court 

a quo,  and i t  is to this appeal that we must now turn. 

5 

The key question for determination in th is case, concerns 

sect ion 4 of the Prevention of I l legal Evict ion and Unlawful 

Occupation Act  1998 ("PIE"). Sect ion 4 of the Act deals with 

the evict ion of unlawful occupiers of land sought by the owner 

10 or the person in charge of the land. To  the extent ,that i t  is 

relevant, the owner is def ined as the registered owner of land, 

including an organ of state. PIE, insofar as i t  is relevant to  

this appeal,  provides thus: 

15 "(1) Notwithstanding anything to the contrary 

contained in any law or the common law, the 

provisions of this sect ion apply to  proceedings 

by an owner or person in charge of land, for 

the evict ion of land of an unlawfully occupier.  

20 (2) I f  an unlawful occupier has occupied the land 

in question for less than six months at the 

t ime when the proceedings are ini t iat ing, the 

court may grant an order for evict ion i f  i t  i s  o f  

the opinion that  it is just and equitable to  do 

so after considering al l  the relevant -7 
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circumstances, including the r ights and needs 

of the eldel-Iy, chi ldren,  disabled persons and 

households headed by women. 

( 7 )  I f  an unlawful occupier has occupied the  land 

5 in quest ion for  more than six months at  the 

t ime that the procedures are ini t iated, a court  

may grant an order for  evict ion i f  it is of  the 

opinion that i t  is just and equitable to  do so,  

after considering a l l  the re levant  

circumstances, including, except  where the 

land is  sold, in a sale o f  execut ion pursuant  to  

a mortgage, whether land has been made 

avai lable or can reasonably be made avai lable 

by a municipal i ty or other organ of s ta te  or 

another landowner, for the relocat ion of  the 

unlawful  occupier and including the r ights and 

needs of  the e lder ly ,  chi ldren, d isabled 

persons and a household headed by women. 

(8) I f  the court is sat isf ied that  a l l  the 

requirements of  this sect ion be compl ied wi th 

and that no val id defence had been ra ised by 

the unlawful occupier,  i t  must  grant an order 

for the evict ion of the unlawful occupier and 

determine: 

(a)  A just and equitable date on which the  

I .  
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unlawful occupier must vacate the land 

under the circumstances. 

(b) The date on which an evict ion order may 

be carr ied out if the unlawful occupier 

has not vacated the land on the date  

contemplated in  paragraph (a)." 

i t  is clear that PIE has set  out a twofold enquiry. The court 

f i rs t  determines whether the person in respect of whom the 

10 evict ion order is sought, is an unlawful occupier.  If that  is the 

case,  then, secondly, i t  decides whether, after considering all 

the relevant circumstances, i t  is just and equi table to grant  

such an order. 

15 In this part icular case, both arguments, namely (1) that  the 

appel lant was not an unlawful occupier and (2) that  i t  was not 

just and equitable to  evict her, have been raised by the 

appel lant.  I turn, therefore, to deal  wi th the f i rs t  quest ion of 

unlawful occupation. The Act  def ines an unlawful occupier as: 

20 

"A person who occupies land without the express or  

tacit  consent of the owner or person in  charge, or  

without any other r ight in  law to occupy such land,  

excluding a person who is  an occupier in terms of 

25 the Extension of Securi ty of Tenure Act  1997 and 
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excluding a person whose informal r ight t o  land, but  

for the provisions of th is Act,  would be  protected by 

the provisions of the Inter im Protect ion of the 

Informal Land's Act  of 1996." 

Bsa th is part icular case, the cr i t ical argument, which is raised by 

Mr Van der Merwe, who very ably argued on behal f  of the 

appel lant,  was that the lawfulness was just i f ied by vir tue of a 

taci t  consent with the respondents, who were the owners, or 

10 persons in charge of the property. His argument of tacit  

consent is thus central to th is dispute. Consent is def ined in 

the Act  to mean express or taci t  consent,  whether in wri t ing or 

otherwise, of the owner or a person in charge, t o  the 

occupation by the occupier of the land in question. 

15 

In oral argument, the court enjoyed a very useful  exchange 

with Mr Van der Merwe regarding the complexit ies of the 

decision in Residents of Joe Slovo Communitv, Western Cape 

v Thubel isha Homes 2009 (9) BCLR 847 (CC). The point  which 

20 prompted th is debate concerned the scope given to  consent in 

two of the judgments which were del ivered in that case, in 

part icular those of Yacoob, J and Moseneke, DCJ. Yacoob J 

at  paras 57-58, said: 

25 "[Consent] means voluntary agreement. If consent 
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means voluntary agreement,  then taci t  consent  

means a tac i t  voluntary agreement. T l ie  nieaning of  

tac i t  consent is ,  therefore,  inexpl icably bound up 

with what is  meant by  a tac i t  agreement.  

5 The taci t  agreement is  not  an agreement o f  a 

di f ferent k ind from 'that of  an express agreement 

The dist inct ion real ly revolves around the q u e s t i o ~ i  

of  evidence and proof .  The evidence in an express 

agreement consists of  proof  of  ei ther a wri t ten 

10 express agreement or a verbal one.  A taci t  

agreement is  one which is  establ ished by evidence,  

short  of  that relat ing to  an express agreement.  I 

agree with Corbett ,  JA - 

' that  a court  may hold that  a tac i t  contract  has 

been establ ished where by,  a process of 

inference, i t  concludes that  the most  p lausib le 

or probable conclusion of a l l  the proved facts 

and c i rcumstances is  that  a contract came into 

existence". 

20 ... In  cases where the only inference to be  drawn is  

that  there was a tac i t  consent ,  there can be no 

dif f icul ty.  However, where more than one inference 

is  legit imate, we must  select  that  which is  the most  

probable or the most  p lausib le in  a l l  the 

25 c i rcumstances."  
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Moseneke, DCJ, appeared to take a somewhat di f ferent 

approach to this problem. At paragraph 144 he said: 

5 "It is p la in that  unlawful occupier would be one who 

occupies land without consent of the owner and 

without any other right in law to  occupy. The 

consent required is of the owner or the person in  

charge. I t  may be express of tacit  and i t  may be  in  

10 wri t ing or otherwise. This def ini t ion is cast in wide 

terms. It envisages expl ici t  consent but i t  a lso 

contemplates consent that  may be tacit  or,  put 

otherwise, that may be  unsaid but capable of being 

reasonably inferred from the conduct of the owner in 

15 relat ion to the occupier.  The permission envisaged 

may be  in wri t ing but need not be so. The 

permission may be given other than in  wri t ing. In  

other words, the absence of a wri t ten resolut ion or 

of a wri t ten instrument evidencing consent of 

20 permission to  occupy is not conclusive that  there is 

no consent." 

A t  paragraph 147, the learned Deputy Chief  Just ice says the 
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"Another iniportant considerat ion for  adopting a 

generous understanding of 'consent '  i s  embedded in 

our dark history of spatial  apartheid and forced 

removals from land ... l n  enact ing PIE, the legislature 

5 recognised that there are and there wi l l  be ample 

instances which homeless or landless people wi l l  be  

forced to occupy land without formal  or  wri t ten proof 

of the r ight to own land or ini t ial  consent of the 

owner. For obvious I-~istor ical reasons occupation o f  

10 land often occurs without formal  or expl ici t  

acknowledgement of the owner o f  the 

land ... Consequently, their  r ight to  occupy wi l l  

ordinari ly not be evidenced by express agreements 

or formal resolut ions of publ ic  ent i t ies but by the 

15 tact acquiescence of the owner." 

19 appears, therefore, that  Moseneke DCJ was prepared to  take 

a somewhat more expansive and generous approach to  

arguments raised to the ef fect  that tacit  consent existed. 

20 Given some uncertainty as to  the rat io of th is case in th is 

connection, a more generous approach in applying these dicta 

to  %he facts of the present case is  probably indicated.  

-The facts of th is case are the fol lowing: the f i rs t  respondent is 

25 the registered owner of the property. The second respondent 
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is the organ of state that  manages,  maintains and exercises 

contro l  of al l  state owned land and bui ldings on behal f  of the 

f i rs t  respondent, including th is property. 

5 The property was original ly ut i l ised by f i rst  respondent as  a 

mi l i tary base, but this purpose ceased in  1991. During 

December 1999, the appel lant,  apparently uni lateral ly,  moved 

into a dwell ing on the property wi th her two chi ldren without 

any consent to so do.  The appel lant contacted f i rst  

10 respondent to  inform i t  that  she had taken occupation of the 

property and she wished to  enter  into a lease agreement. 

Thereafter,  on 24 May 2000, the appel lant and the f i rst  

respondent entered into a wri t ten lease agreement, in  terms of 

which the appel lant leased the dwell ing si tuated on a port ion 

15 of the property for  residential  purposes on a month to  month 

basis.  

A material  term of the lease agreement was that  rental in  the 

sum of R800,OO per month would be payable by the appel lant 

20 to the regional manager of ,the second respondent, in  advance 

on or before the f i rst  day of each month. I t  is conimon cause 

that  the appel lant fe l l  into arrears with these rental payments. 

On 27 September 2002, appel lant was noti f ied, in what was 

referred to  in the papers as the f i rst  not ice, that  she was in  

25 arrears with her rental payment i11 the tota l  amount of R6 
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800,OO. She was agreed to terms to set t le th is amount wi th in 

14 days, fai l ing which the lease agreement would be 

terminated forthwith 

5 On 31 January 2003, she signed an acknowledgement of debt,  

which acknowledged her indebtedness to the second 

respondent for arrear rental in the amount of R7 520,OO. 

Again she fe l l  into arrears. This prompted the appel lant to 

g ive not ice, referred to as the second notice, that she owed 

10 the Department arrear rental,  which had now increased to the 

amount of W16 160,20. She was afforded an opportunity to 

sett le these arrears within 30  days of del ivery o f  the not ice, 

fai lure which proceedings for  the recovery would be inst i tuted. 

The Department also indicated i ts intent ion to  terminate the 

15 lease agreement in terms of clause 1 thereof.  Further,  she 

would be required to  vacate the premises by 30 November 

2005. 

On 15 December 2005, a further acknowledgement of debt  was 

20 signed. This agreement is  signif icant to this dispute. To the 

extent that it is relevant, i t is a document which was s igned by 

both part ies, including the appel lant,  in which the appel lant 

agrees and undertakes to sett le her indebtedness in terms of a 

procedure set in clause 1 thereof.  In clause 3 she agreed to 

25 the fol lowing: 

Ibw I . . .  
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"Should B in any way fa i l  to honour my obl igat ions 

hereunder, the Department of Publ ic Works may 

proceed with legal act ion to recover the fu l l  

5 outstanding amount, in which event I  wi l l  be  l iable 

for any cost incurred. 

4. A further acknowledgement of the Department 

shal l  be  ent i t led to secure my evict ion on the 

premises I presently occupy in the event  of my 

10 default  without any fur ther not ice to me. I t  being 

understood that the contents of this document shal l  

not  be construed as a waiver, novat ion or 

abandonment of the Department 's r ights ar is ing 

from my original breach of the lease agreement 

15 concluded on 24 May 2000." 

Clearly, th is represented an acknowledgement that,  whatever 

happened, the respondent had reserved i ts r ights in terms of 

i ts ini t ial  decision to cancel the contract. 

20 

Mr Van der Merwe accepted, as he had to, that the lease 

agreement had now been cancel led. I t  had been superseded 

by  an acknowledgement of debt.  I t  is the events thereafter 

that  thus become crucial  to th is dispute. I t  is common cause 

25 that  the appel lant fai led to ful ly discharge her obl igat ions 
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towards the respondents in terms of th is acknowledgement of 

debt.  She fai led, in other words, to  pay the amounts that  she 

was required to  do so in terms of th is acknowledgement. 

Within four months, on 20 Apr i l  2006, the sheri f f  served what 

5 is referred to as the third not ice, informing her that she was in 

unlawful occupation of the property and her r ight to occupy the 

property had previously been terminated, or al ternat ively was 

thereby terminated and instruct ing her to  vacate the premises 

by no later than 30 Apr i l  2006. Nonetheless, she remained on 

10 in occupation of the property. 

kdr Van der Merwe submitted that it was here that some form of 

change to  the legal arrangements occurred, in terms of which 

the 2005 acknowledgement of debt had tacit ly been cancel led 

15 and the ini t ial  lease resurrected. This would, therefore, have 

meant that the legal arrangements between appel lant and 

respondents would be covered by the ini t ial  lease. As there 

had not been proper invocation of the provision of cancel lat ion 

in terms of that lease, the appel lant stood to  win i ts case.  In 

20 ef fect ,  this is the argument of appel lant.  

Mr Van der Merwe fort i f ied th is argument by reference to 

renovations that were done by the appel lant,  apparently with 

the acknowledgement, knowledge, acquiescence or  approval  (I 

25 am mot ent irely sure of which action from the record) of 

/bw I . . .  
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respondents. I t  appears that a bui lding inspector, on the 

vers ion which was provided by the appel lant to  the court  a 

quo,  had given approval, al though Ms Witten, who equal ly  ably 

appeared on behalf  of the respondent, contended that  one 

5 could not be certain as to  who th is part icular inspector worked 

for.  I t  does appear that he is a municipal employee, but ,  of 

course, this court cannot take evidence from the Bar as a 

basis for its f indings. Suff ice to say th is part icular evidence 

is ,  therefore, in equipoise. 

10 

i t  i s  t rue that for almost three years nothing further happened 

unt i l  27 February 2009, when a further not ice was served on 

the appel lant,  informing her that she was in unlawful 

occupation of the property, that  the lease agreement was 

15 terminated by v i r tue of the th i rd not ice and demanding ,that she 

vacate the property on or behalf ,  before 30 March 2009, and 

that  she was indebted to the Department in the amount of 

W44741,57 for loss of rental as a result  o f  unlawful 

occupation. 

20 

-There was an exchange of correspondence on 17 March 2009 

in which the appel lant requested the Department to  reinstate 

the lease agreement, i tself  evidence 'that she was not relying 

on any taci t  agreement or that  the lease i tself  was in 

25 operat ion. Be that as it may,  this part icular request  was 
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refused and she was requested once again to vacate the 

premises. 

I t  appears from th is detai led chronology that,  whether th is 

5 Court  appl ies the approach adopted by Moseneke, DCJ or 

Yacoob, J to the facts, there was no tacit  agreement, which 

meant that the ini t ial  lease governed a legal relat ionship 

between the part ies. I so conclude because of the cr i t ical 

document,  to which I  have made considerable reference, of 15 

10 December 2005. This document manifest ly changed the legal 

relat ionship between the part ies. There is no basis by which, 

e i ther as  the only probable inference or even upon a more 

generous interpretat ion, a probable inference that  the events 

that  superseded this part icular acknowledgement of debt,  

15 just i f ied the conclusion that  a taci t  agreement had now been 

reached which cancel led the acknowledgement of debt  and 

reinstated the i i -~i t ial  lease. No evidence indicates to the 

contrary,  nor does the fur ther correspondence, including that  

of appel lant,  gainsay th is part icular argument. 

20 

In my view, i t  cannot be said that  there was evidence to just i fy 

the existence of a taci t  agreement on the approach of  ei ther 

Yacoob, J or Moseneke, DCJ and accordingly, in  my v iew, the 

appel lant must be considered to be an unlawful  occupier for 

25 the p u r p o s e s o f t h e A c t .  

I b w  I . .  . 
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That then br ings us to  the second argument of ' just and 

equi table ' .  I  set out earl ier in  th is judgment the basis by  which 

a court  must be sat isf ied that  i t  is just and equitable to  evict 

5 someone such as the appel lant.  There is  no quest ion as has 

been set out lurr~inously by Sachs, J in his seminal judgment in  

Port El izabeth municipal it^ v Various Occupiers 2005 (1) SA 

217 (CC) that a court is required to  balance opposing interests 

of the landowner on the one hand and the unlawful occupier on 

10 the other.  

There is a passage in Just ice Sachs' judgment which must 

bear considerable weight with any court that  considers these 

part icular problems. At para 37 he wri tes: 

15 

"Thus PIE expressly requires the court  t o  infuse 

elements of grace and compassion into the formal  

s t ruc t t~ res  of the law. I t  is cal led upon to balance 

corrrpeting interests in  a principled way and to 

20 promote the const i tut ional vision of a caring society,  

based on good neighbourl iness and shared concern. 

The Consti tut ion and PIE confirm that we are not 

is lands on to  ourselves. The spir i t  of ubuntu, of 

which is part of the deep cultural heri tage of the 

25 majori ty of the populat ion suffuses the whole 

/ bw  I . . .  



A5361201 1 

const i tut ional order." 
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l n  th is connection, i t  is relevant to  note that ubuntu promotes a 

normative not ion of humanity, of human beings who recognise 

5 the 'other ' ,  of values of sol idari ty,  compassion and respect  for  

human dignity. These serve as important guides. They are no 

less important when the person is involved, is  in the posi t ion 

of appel lant,  who has tenaciously t r ied to  hold on to  her home, 

so as to provide an education for  her chi ld within a stable 

10 environment, as  i t  would be  for  a larger community of 

appl icants. 

But the fact of th is matter is that  an evict ion is just i f ied only 

after a careful considerat ion of the factors. In this part icular 

15 case these factors are important.  The appel lant is a divorced 

woman. She occupies a dwell ing with her two chi ldren, 20 and 

16 at  the t ime when she gave oral  evidence. She took 

occupation a very long t ime ago,  in December 1999. It is clear 

that  other than the R1 000,OO per month in  maintenance from 

20 the former spouse, she struggles to make ends meet. Her so11 

attends the Camps Bay High School,  and we were informed by 

Mr Van der Merwe f rom the Bar, that he would only conclude 

his matr ic year in 2013, which does in fact  mean that  were 

they to  move a long way away from the residence, that would 

25 create dif f icult ies. 

Ibw I . .  . 
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The appel lant has attempted, both by taking an ini t iat ive to 

grow her own vegetables, to  seek to  ensure that the l i t t le 

money that she receives, stretches as far as possible. She 

5 has had her own part icular di f f icult ies, which are out l ined in 

the papers, including issues of stress and health. I t  is also 

true, on the other hand, that the property is required by the 

South Afr ican Pol ice Service as an equestr ian centre, which, 

as 1 understand i t ,  wi l l  in fact  faci l i tate cr ime control within the 

10 area, not an insignif icant aspect with regard to  the interests of 

the publ ic.  Further the property was not  intended for 

residential  accommodation, and notwithstanding the 

respondents'  sympathy towards the appel lant,  th is matter has 

gone on for over 13 years. 

15 

What then const i tutes grace, compassion and a commitment to 

ubuntu in these circumstances? Were this court to  take the 

view that ' just and equitable'  t rumps i l legal i ty,  so that  a person 

in the circumstances of the appel lant can remain indefini tely 

20 on the property, no matter the i l legal i ty of the si tuat ion, this 

would create vast and signif icant impl icat ions for evict ion 

procedures throughout this Province, in that tt-[is, as a 

judgment of a Ful l  Bench, it would be binding on many of our 

cs8leagues1 who would have considerable dif f iculty in a range 

25 of cases,  and we could not predict as to  how subsequent 
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Bn my view, ' just and equitable'  in  th is si tuat ion, means 

ensuring the appel lant be given some signif icant t ime to f ind 

5 alternat ive accommodation, but that ' just and equitable'  

jur isprudence cannot st retch far enough to  overturn the 

decision of the court a quo. 

In the result ,  the appeal must  be  dismissed. There is no order 

10 as to costs, part icular ly g iven the posit ion of appel lant.  

The order of the court a quo, however, must  be amended to  

read as fol lows: 

15 1.  In the evict ion appl icat ion under case number 26741109, 

the respondent and al l  those holding t i t le  under her, are 

to  vacate the property described as Erf 81, Mi l i tary Road, 

Tamboerskloof,  Cape Town, within six months of the 

granting of th is order. 

20 

2 .  Should the respondent and al l  those holding t i t le  under 

her fa i l  to vacate the property described above,  on the 

date referred to  above ( that  is six months within the 

granting of the order),  the sheriff is ordered to evict  the 

25 respondent and ai l  those holding t i t le  under her, with the 
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assistance of the South Afr ican Pol ice Service, should i t  

become necessary, from the property on the date after 

the expiry of the six month period referred to  above. 

5 

1 agree: 

10 i t  is so ordered: 

I . .  . 


