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There are two judgments in this matter which was he  ard by a full bench comprising Bozalek,

Le Grange and Dolamo JJ.

The order of the court is contained in the majority judgment written by Le Grange J and
concurred in by Dolamo J. The dissenting judgment o f Bozalek J contains findings, however,

which are concurred in and adopted by Le Grange and Dolamo JJ.

This matter concerns a review of a series of admini  strative decisions taken by the Provincial
Minister of Education for the Western Cape viz his decision to close twenty schools in terms
of s33(1) and (2) of the South African Schools Act, 84 of 1996. The applicant schools alleged
that the Minister’s decisions were arbitrary and ir rational and moreover failed to comply with
the requirements of s33(2). These provisions requir e the reasons for the proposed closures
to be furnished to the affected school’s governing body and for that body to be afforded a
reasonable opportunity to make representations to t he Minister in relation to the proposed
closure as well as for the convening of a public he aring to enable the community to make

such representations as well.

The applicants also launched a constitutional chall enge to the constitutionality of s33(2) of
the Act on the grounds that it failed to set out sp ecific criteria for the closure of a public

school.

The first issue determined by the Court was whether the closure decisions amounted to
executive action (reviewable only on the grounds of legality) or administrative action as
contemplated in PAJA and as such susceptible to rev iew under the full range of review
grounds listed in PAJA.

The entire Court held that the decisions amounted t o administrative action and were

reviewable under the full range of grounds in PAJA.

The second issue was the attack on the constitution ality of S33(2). In this regard the entire
Court held that the impugned section was not overbr oad and that the constitutional challenge

had no merit.

The third and fourth issues were the across-the-boa  rd as well as the school-specific grounds
of review in relation to both the procedure followe d by the Minister and the Department in

making the schools closure decisions as well the me rits of those decisions.



In this regard the majority held that the reasons f  urnished by the Minister for his decisions
were inadequate to the extent that no meaningful re  presentations by the school communities
could take place. The majority found, furthermore, when regard was had to the circumstances
of those schools which the Minister ultimately deci ded not to close, that his decisions to

close the twenty schools were irrational.

The minority, Bozalek J, found that the Minister ha  d followed the procedure stipulated by
s33(2) for the closure of schools, that the reasons furnished although brief, were adequate,
that a full opportunity had been granted to the aff  ected parties to make representations and,
save in the case of one school, that the closure de  cisions were rational and should not be set

side on review.



