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— ability of deponents to supporting affidavitssuimmary judgment applications to rely on
provisions of s 15 of Electronic Communications dmdnsactions Act 25 of 2002to swear
positively to facts considered.

JUDGMENT: DELIVERED: 7 OCTOBER 2013

BINNS-WARD J:

[1] The plaintiff, which is a registered bank and crgutovider, instituted action against

the three defendants, jointly and severally, clagnpayment of the sum of R7 817 414,13,



together with interest thereon. The defendant®weaed in their capacity as sureties for and
co-principal debtors with O2 Fresh Water Distill¢iPty) Ltd. Notice of intention to defend
the action was given by the defendants and thentgfathereupon applied for summary
judgment.

[2] The application for summary judgment is opposedhieyfirst and second defendants,
who are the co-directors of the third defendanhe econd defendant has also brought an
application in terms of s 165 of the Companies Acbf 2008 for leave to represent the third
defendant in opposing the application and defendimggaction. The first defendant has
applied for a postponement of the application imgeof s 165 to enable him to deliver an
answering affidavit in those proceedings. He hasalgplied for a postponement of the
summary judgment application against the third oi@éat, apparently on the basis that that
should await the determination of the applicatioought by the second defendant in terms of
s 165 of the Companies Act. | heard argument @ ghmmary judgment application
together with argument on the applications for posement at the same time. Hardly any
time was spent in argument on the postponementcagphsand no time at all on the
application in terms of s 165.

[3] Summary judgment is regulated in terms of rule 3the Uniform Rules. Sub-rule (2)
provides insofar as relevant that g plaintiff shall within 15 days after the datedafivery

of notice of intention to defend, deliver noticeapplication for summary judgment, together
with an affidavit made by himself or by any otherson who can swear positively to the
facts verifying the cause of action and the amoiirdny, claimed and stating that in his
opinion there is no bona fiddgefence to the action and that notice of intentmualefend has
been delivered solely for the purpose of délayhe first and second defendants have taken
the point that the affidavit in support of the apalion for summary judgment does not
comply with the sub-rule in that it does not apptbarefrom that the deponent is a person
able to swear positively to the facts verifying taise of action.

[4] In Fischereigesellschaft F Busse& Co Kommanditgedaitcv African Frozen

Products (Pty) Ltdl967 (4) SA 105 (C), at 111A-B, Theron J held —

As was pointed out in_Misid Investments (Pty.) Md eslie [1960 (4) SA 473 (W)] at p. 474, the
applicant in summary judgment proceedings must ¢pstpictly with the requirements of the Rules of
Court. In his judgment in this case Munnik, A.Js (@ then was), indicated that to his mind the
approach of the Court when objections were raigeteohnical groundsto an application for summary
judgment had been correctly set out by MaraisinJMowschenson and Mowschenson v Mercantile
Acceptance Corporation of SA Ltdl959 (3) SA 362 (W) at p. 366, where he stated:

‘The proper approach appears to me to be the oiod \kbeps the important fact in view that




the remedy for summary judgment is an extraordimangedy, and a very stringent one, in
that it permits a judgment to be given withoutltria

| am in respectful agreement.

[5] In the Appellate Division’s subsequent judgmentMaharaj v Barclays National
Bank Limited1976 (1) SA 418 (A), Corbett JA in essence endbribe strict approach
propounded by Theron J, stating, at 423 B-H:

Generally speaking, before a person can sweariyalgitto facts in legal proceedings they must be
within his personal knowledge. For this reason phectice has been adopted, both in regard to the
present Rule 32 and in regard to some of its po&inpredecessors (and the similar rule in the
magistrates' courts), of requiring that a deponein affidavit in support of summary judgment,esth
than the plaintiff himself, should state, at ledbft the facts are within his personal knowledge (
make some averment to that effect), unless sudctdinowledge appears from other facts stated (see
e.g.Joel's Bargain Store v. Shorkend Bros. (Pty.) L1859 (4) SA 263 (E)Misid Investments (Pty.)
Ltd. v. Leslie 1960 (4) SA 473 (W)Sand and Co. Ltd. v. KollifE62 (2) SA 162 (W)], supra at pp.
165-7;Fischereigesellschaft v. African Frozen Produsigpra at pp. 109-116jamingo Knitting Mills
(Pty.) Ltd. v. Clemansupra at p. 694 - Barclays National Bank Ltd. v. Lov&975 (2) SA 514 (D) at
pp. 515-6). The mere assertion by a deponent thatadn swear positively to the facts' (an assertion
which merely reproduces the wording of the Rulenas regarded as being sufficient, unless there are
good grounds for believing that the deponent fajppreciated the meaning of these words fdeean
Frozen Productscase, supra at p. 110pves case, supra at p. 515). In my view, this is ataa}
practice. While undue formalism in procedural mattis always to be eschewed, it is important in
summary judgment applications under Rule 32 thatsubstance, the plaintiff should do what is
required of him by the Rule. The extraordinary dnastic nature of the remedy of summary judgment
in its present form has often been judicially engiéed (see, e.gMowschenson and Mowschenson v.
Mercantile Acceptance Corporation of SA LtO59 (3) SA 362 (W) at p. 368rend and Another v.
Astra Furnishers (Pty.) Ltd1974 (1) SA 298 (C) at pp. 304-Shepstone v. Shepstoi®74 (2) SA
462 (N) at p. 467). The grant of the remedy is daggon the supposition that the plaintiff's clagn i
unimpeachable and that the defendant's defenasissbor bad in law. One of the aids to ensuring tha
this is the position is the affidavit filed in sugp of the application; and to achieve this endksit
important that the affidavit should be deposedittoee by the plaintiff himself or by someone whasha
personal knowledge of the facts.

[6] It is generally accepted that a person can swesitiyay to the facts only if they are
within his personal knowledge. As the passage fMaharaj quoted in the preceding
paragraph illustrates, it is not enough that thgpsuing affidavit merely parrots the wording
of the sub-rule. There must be enough on the papesatisfy the court that the deponent
does indeed possess the requisite knowledge.

[7] The cause of action was set out as follows in itm@le summons:

The judgment of the Supreme Court of Appealdob Joob Investments (Pty) Ltd v Stocks MavunelkaJgint
Venture2009 (5) SA 1 (SCA) in which it was suggestedpata 33) that perhaps the time has come to stop
describing summary judgment as a ‘drastic’ remeitdlyrobt purport to derogate from the explanationthodf
proper application of rule 32 set outMaharaj. On the contrary, Navsa JA coupled that suggestibh the
enjoinder to defendants that instead of seekinggeeinder the labels that suggest a draconianatbarta the
remedy in the hope of making the courts reluctargrant summary judgment they shoutdncentrate rather

on the proper application of the rule, as set oiuthvweustomary clarity and elegance by Corbett JAthe
Maharaj case at 425G - 426E(Corbett JA was treating of sub-rule 32(3) lze passage referred to by Navsa
JA. Rule 32(3) prescribes the requirements thattrbe satisfied by a defendant that delivers aidafit in
opposiiton to an application for summary judgment.)



1.1 By virtue of the provisions of the suretyshépsmexed hereto and marked B1-B3 defendant
and second defendant and third defendant boundstiiees as sureties and co-principal
debtors with O2 Fresh Water Distillers (Pty) Ltthé principal debtor’) in an amount of
R7,817,414.13 plus 16.5% interest calculated api@talzed monthly in arrears the entire

debt now being owing, due and payable.

1.2 As will more fully appear from the suretyships, eledant and second defendant and third
defendant have agreed that their liability in ademice with the suretyship are individually
and jointly with the principal debtor; in respeétadl its liabilities inclusive of interest and
costs and that a certificate, signed by a manalgreoplaintiff, shall be prima facie proof
of the amount owing to the plaintiff; the intereate payable and any other fact relating to
the claim. A manager of the plaintiff has certifittht the defendants are indebted in the
amounts claimed as is evident from the annexedficates, marked C1.

2. By virtue of the provisions of Section 4(1)(d)tbe National Credit Act, 34 of 2005 (“the
Act”) the Act has no application as the principkbtbr’'s turnover exceeded R1 million at the
time the credit agreement was entered into.

WHEREFORE PLAINTIFF prays for judgment against ttefendants, jointly and severally, the one
paying the other to be absolved, for:-

Payment of

() R7,817,414.13 plus interest from 14 January 20186a6% p.a. calculated and capitalized
monthly to date of payment.
(ii) Costs, as between attorney and client, to be taxed

[8] The body of affidavit made in support of the apgiicn for summary judgment by

one Ali read as follows:

1. | am a manager of the plaintiff, employed at Whale<redit Restructuring and Advisory Group.

2. All the data and records relating to this actioa ander my control and | have acquainted myself
therewith. The facts contained herein are within personal knowledge and are both true and
correct and | am duly authorised to make this affit

3. | have read the summons and verify the cause @fraahd the indebtedness to the plaintiff in the

amounts and on the grounds stated in the summons.
4. In my opinion, there is no bona fide defence ts tition and that appearance to defend has been

entered solely for the purpose of delay.
6 | accordingly submit that a proper case has beaterat for summary judgment as prayed for in

the summons and as set out in this application.

[9] The supporting affidavit falls materially short what the sub-rule requires. The
defendants did not bind themselves as suretiescarnatincipal debtors in the stipulated
amounts as the affidavit read with the summons estgg In the case of the first and third
defendants they bound themselves subject to aaliimit that ‘the amount that the Bank shall
be entitled to recover from me/us under this sstegfy shall be limited to the maximum of
R7 500 000,00 (Seven Million Five Hundred Thousd&wmhd) together with such further
amounts in respect of interest and costs as hasadyl accrued or which will accrue until the
date of payment of the amount’. In the case ofsémond defendant liability in terms of the
annexed deed of suretyship was unlimited.The degareeelessly purported to confirm the
inaccurate content of a carelessly drafted summadngreover, the supporting affidavit was
deposed to in Johannesburg, which is the seaeqgflthntiff's registered office, andthe place,

one may assume, in the absence of any indicatiotheocontrary,where the deponent is



based. Two of the suretyships were executed imieus, in July 2005 and August 2007,
respectively, and the other in Bruma in August 20@7s not evident from any of the content
of the affidavit on what basis the deponent wouévén had personal knowledge of the
execution of these deeds of suretyship in dispgpédees and different times, or of the
principal debt to which the defendants’ allegedility is accessory. It appears from the
‘Certificate of Balance’ annexed to the summonsictvhvas signed by the same person who
deposed to the supporting affidavit in the summadgment application, that the principal
debt relates to the debit balance of a specifieda in the bank’s books in the name of the
principal debtor. It does not appear at which bhaof the plaintiff bank the account is
operated, or on what basis the deponent made ttiBcegion.It is inherently improbable on
the information before the court that the deporeast direct knowledge of most of the salient
facts. Indeed, all that he expressly professesopat knowledge of isthe facts contained
hereiri, i.e. the facts described in the supporting a&Wid. The only facts set out in the
affidavit are the deponent’s position in the pldiistemploy and his control of and reference
to the data and records relating to the action.it&}f that is not good enough.

[10] There is authority that would suggest that avermaitfact based onreliance on
records under the control of the deponent mighweilghed with other factors apparent on the
papers, be sufficienSfandard Bank of SA Limited v Secatsa InvestmBity$ I(imited 999

(4) SA 229 (C)), whereas other judgments call thmb question $hackleton Credit
Management (Pty) Ltd v Microzone Trading 88 CC aAndther2010 (5) SA 112 (KZP). In
the latter case, Wallis J, having noted the apgradwan Heerden AJ iSecatsawent on to
observe (at para 13) that whereas it might be ffezteof such judgments thatirst-hand
knowledge of every fact which goes to make upppécant’'s cause of action is not required
and that, where the applicant is a corporate entity deponent may well legitimately rely on
records in the company’s possession for their pe&nowledge of at least certain of the
relevant facts and the ability to swear positivielysuch factshe did not understand any of
the cases as going so far as to say that the depaiwean affidavit in support of an
application for summary judgment can have no peab&nowledge whatsoever of the facts
giving rise to the claim and rely exclusively oe fferusal of records and documents in order
to verify the cause of action and the facts givisg thereto.’

[11] In Secatsa would appear that van Heerden AJ inferred frone tdeponent’s
involvement in settlement negotiations referredirtiadhe papers and the fact that he had
signed the certificate of balance that he had @efii first hand knowledge of the facts for his

affidavit, in which he expressly purported to poglly swear to the facts verifying the cause



of action, to pass muster. It is quite clear fith seminal judgment iIMaharajhat personal

or direct or first hand knowledge of the saliendt$ais generally expected from the deponent
to the supporting affidavit in summary judgment laggtions. The approach in cases like
Secatsadoes not purport to derogate from that requiremewthat the courts do on the
Secatsaapproach is to look at the papers as a whole dert@n whether there is sufficient
assurance to be derived therefrom that the depsnavgérment that he is able to positively
swear to the facts so as to be able to verify these of action and profess the belief that the
defendant has nbona fidedefence is well-founded. It is an approach thatars that
adopted by Corbett JA iMaharaj, that is it entails determining on the probalekti as they
may be assessed on the papers read as a whalke('anhd of the day’ as Corbett JA put it,
qguoting from Trollip J’s judgment iBand and Co. Ltd. v. Kolligswhether the deponent did
indeed have sufficient direct knowledge of thedact

[12] The approach manifested in a recent judgment efdburt seems, however, if | have
correctly understood its import, to take a new quite different tack. After a review of what
appear to have beeninconsistent approaches takemumnber of judgments given in recent
years on the requirements of the sub-fitleyas held as follows irFirstrand Bank Ltd v
Huganel Trus2012 (3) SA 167 (WCC)at 176 | — 177E:

What is one to make of these conflicting judgmentsch all followed from that oMaharaj? It

appears to me that there are at least three imyqutants that should be emphasised.

1 While summary judgment is an order which willyeet a defendant from having his day in
court, there are many cases where the plaintéhigtled to relief on the basis that faciethe
papers which have been filed, there is no justificafor concluding that opposition can be
regarded as anything other than a delaying tactic.

2. As Corbett JA emphasised liaharaj, excessive formalism should be eschewed. Hence the
substance of the dispute, together with the purpbseimmary judgment, needs to be taken
into account during the evaluation of the papergkwhave been placed before court in order
to determine whether the summary form of reliefudide justified.

3. While a measure of commercial pragmatism needsettaken into account, in that many of
these summary judgment applications are broughtitge corporations and, accordingly, it
may well be that first-hand knowledge of every feabnot and should not be required, each
case must be assessed on the facts which weralfatare the court. It follows therefore that
the nature of the defence becomes the startingt.pflor example, inMaharajs case
Corbett JA found that it was a borderline case dmg which fell on the right side of the
border insofar as the plaintiff/applicant was caned. On an evaluation of both the claim and
the defence, it could be concluded with justificatithat the deponent had sufficient
knowledge to depose to the affidavit, which forntled basis of the factual matrix to sustain
an application for summary judgment.

By contrast, there will be cases where, given thferte raised, some further knowledge is required

beyond an examination of the documentation. Inrotverds, knowledge of a personal nature may be

required if it is relevant to the contractual redaship as alleged by the defendant and, if the
defendant's version is proved, could constitutadatuate defence to the claim.

%Shackleton Credit Managemestipra,First Rand Bank Limited v Bey@011(1) SA 196 (GNP)Standard
Bank Limited v KroonhoekBoerdery CC and othH@@®11] ZAGPPHC 132 (1 August 201$tandard Bank of
SA Limited v Han-RitBoerderyCCand othd2011] ZAGPPHC 120 an€handler Cole (Ptv) Ltd v Fruin
(WCC case 168504/2011).



[13] It seems to me, with respect, that although theghiie something to be said from a
pragmatic perspective for the approach commendédugeanelTrusand (it is the words in
the last part of the quoted passage that are tEplr interest), it is nevertheless not one that
accords either with the wording of the sub-ruletha approach to the application of the sub-
rule explained inMaharaj. The judgment ifMaharaj held that the court could obtain
assurance that the deponent to the supportingaaffitad the requisite direct knowledge of
the facts from the content of the papers as a wlaild not just from the content of the
affidavit read on its own. That is evident frone tfollowing dictum at p. 428 fine of the
judgment: Where the affidavit fails to measure up to thespirementf.e. where it fails to
comply strictly with the requirements of the sulkefuthe defect may, nevertheless, be cured
by reference to other documents relating to theceealings which are properly before the

Court (see_Sand and Co. Ltd. v. Kolliasipra at p. 165). The principle is that, in decgl

whether or not to grant summary judgment, the Céaoks at the matter 'at the end of the
day' on all the documents that are properly befoféid. at p. 165). The judgment did not
hold, however, that direct knowledge by the deporierthe supporting affidavit was not
necessary, or might be overlooked unless the dafgisdanswering affidavit raised an issue
that made his apparent lack of direct knowledgeviit’lt is not the allegations which the
defendant puts in issue that determine the extetliieoknowledge that the deponent to the
supporting affidavit must have. The deponent rhase direct knowledge of most, if not all,
of the facts that the plaintiff will have to prot@establish its claim in the action.

[14] In noting the policy of the courts to eschew undoenalism, Corbett JA did not
intend to suggest that substantive non-complianttetive requirements of the sub-rule could
be overlooked; on the contrary, the learned judggpeal emphasised that substance, the
plaintiff should do what is required of him by tRalé. As apparent from the passage from
the judgment quoted in paragraph [5], above, het werio stateThe grant of the remedy is
based upon the supposition that the plaintiff'simslas unimpeachable and that the
defendant's defence is bogus or bad in law. Onéhefaids to ensuring that this is the
position is the affidavit filed in support of th@mication; and to achieve this end it is
important that the affidavit should be deposeditioee by the plaintiff himself or by someone
who has personal knowledge of the fact§The learned judge of appeal had no cause to

consider whether reliance by a deponent on adnhéssibarsay evidence might in certain

*To the extent that the judgment of Hutton Adrisiestec Bank Ltd v Rees and Another In re: IneeBsnk Ltd
v Rees and Othef013] ZAGPJHC 35 (5 March 2013)atpara 27-30,0f@lhg Firstrand Bank Ltd v Huganel
Trust appears to hold differently, | respectfully ditfe



circumstances qualify the deponent to swear ‘padifi to the facts evinced by such
evidence, something about which | shall say maes.la

[15] In the result it follows on the construction of theb-rule given iMaharajhat unless

it appears from a consideration of the papers wbhde that the deponent to the supporting
affidavit probably did have sufficient direct knaulige of the salient facts to be able to swear
positively to them and verify the cause of actitre application for summary judgment is
fatally defective and the court will not even redble question whether the defendant has
made out dona fidedefence. That is why a contention by a defenttzatt the supporting
affidavit in a summary judgment application is rmmpliant with the requirements of sub-
rule 32(2) is properly characterised and dealt w#ta pointn limine in such applications.

[16] Reverting to the detail of the current case, difiigin this respect from the conclusion
van Heerden AJ was able to reaclSeratsal find no assurance of direct knowledge of the
facts in the signature by the deponent to the stipgoaffidavit of the certificate of balance
attached as an annexure to the summons. Theigadifwas drawn pursuant to the
provisions of clause 13 of the deeds of suretyshipch in the English version provides as
follows:

A certificate signed by any manager of the Banklldta sufficient proof of any applicable rate of
interest and of the amount owing in terms hereddfaany other fact relating to the suretyship fos t
purposes of judgement, including provisional secweand summary judgement, proof of claims
against insolvent and deceased estates or otheawideif I/we dispute the correctness of such
certificate, I/we shall bear the onus of proving tontrary. It shall not be necessary to provauich a
certificate the appointment or capacity of the parsigning such certificate.

The purpose of the certificate is to create aneswidl onus on the surety to negate the bank’s
allegations as to the quantum and the cause oflabin any proceedings in which it seeks
to make a recovery against the surety. The csatdi stands agrima facie proof of the
substance of its contents in any litigation to éxaayment under the deeds of suretyship;
cf. Senekal v Trust Bank of Africa L1878 (3) SA 375 (A) at 381H - 383A. It has thiitet

not as an incident of any law of general applicgtiout only because the parties have agreed
in their contract that it should do. There is mguirement in the current matter that the
manager who signs such a certificate must havetdareowledge of the matters to which it
pertains. There would thus be nothing untowardemniss in any manager of the bank
signing such a certificate on the basis of his g&riandbona fide acceptance of the
correctness of the relevant information in the bmm&cords, as distinct from having direct
knowledge of the matters in question. In otherdsdhe manager could legitimately execute
such a certificate in circumstances in which, aadpproach described 8hackleton Credit

Managemergtvhich in my view faithfully follows that stated iMaharaj), he could not



properly depose to an affidavit in support of a swry judgment application. Signature of
such a certificate therefore is no warrant of theitg of the signatory to positively swear to

the facts.

[17] The plaintiff's counsel also sought a cure for dediciency in the supporting affidavit

in the averments at para 16 of the second defesdapposing affidavit. Second defendant
averred:

As will be elaborated upon herein below at all matdimes prior to the beginning of this year, and
after this dispute with the plaintiff had alreadysan | dealt with Corrie Coetzee, the relationship
executive: Commercial Business — ABSA Retail angiBess Banking, a certain Tobi Botes and an
Elize van Breda in regard to the account relevarthis matter. | had a brief telephonic discussion
with Ali [the deponent to the supporting affidavitjiring the beginning of this year when Ali phoned
me to try and resolve matters since | had requesiatkone else at ABSA to assist me in resolvirg thi
matter. Those discussions were short lived asinslisted on a meeting in the Cape with the first
defendant and attorneys representing the plaibtiff the first defendant refused to meet arourabket
with me.

The plaintiffs counsel submitted that this passagethe opposing affidavit afforded
sufficient assurance of the deponent’s direct keoge of the facts and served to cure any
deficiency in the supporting affidavit. | do nagrae. All that it shows is that Ali felt it
necessary to meet the parties. That, to my mmanore indicative of a need by him to
investigate the facts so as to be qualify himselfdeal with the matter in the place of
Coetzee, Botes and van Breda, who were the bankiatdéf who had previously been
handling it.

[18] The plaintiff's counsel furthermore submitted tlsmme of the second defendant’s
defences were demonstrably contrived. He suppdiniedsubmission by referring to what he
characterised as contradictory averments concertiagndebtedness of O2 Fresh Water
Distillers (Pty) Ltd to the plaintiff in affidavitenade by the second defendant in support of
applications for the business rescue of two congsaim which the first and second defendant
held an interest. The founding affidavits in thesiness rescue applications had been
annexed to the second defendant’s opposing affidlathe summary judgment application
and the content thereof incorporated in the opgpaifidavit by reference. As | understood
the argument it was to the effect that if it appeéathat the defendants’ defence was bad, or
not advancedbona fide that should militate in favour of overlooking aslyortcoming in the
supporting affidavit. The argument came down tplea that substance should be placed
before form. It should be clear from what has bsenl earlier that the argument cannot
prevail in the face of an incurable non-compliamgéh the provisions of rule 32(2). As

noted earlier, sufficient compliance by the pldfntiith the requirements of sub-rule 32(2) on
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the papers considered as a whole e qua norto the court’s ability to enter into the
application®

[19] The requirements of rule 32(2) might, on the basithe approach laid explained in
Maharaj, and applied in cases such&sackleton Credit ManagemesmidHan-RitBoerdery
appear on their face to place an impossible buotemstitutional plaintiffs such as banks,
particularly in the modern age in which much ofitHmusiness is conducted facelessly on
computer networks and recorded electronically.sThuch was in fact suggested in so many
words by Monama J ifirstrand Bank Ltd t/a Wesbank v Ego SpecialisediSes CC and
Others[2012] ZAGPJHC 47 (3 April 2012) at para 8-11dd not believe, however, that this
is necessarily so. Electronically stored datairfgliwithin the defined meaning otlata
messagein s 1 of the Electronic Communications and Temt®ns Act 25 of 2002is
admissible in evidence in terms of s 15 of the ABection 15(4) of the Act provide#\ data
message made by a person in the ordinary courbeisihess, or a copy or printout of or an
extract from such data message certified to beemtrby an officer in the service of such
person, is on its mere production in any civil, naimal, administrative or disciplinary
proceedings under any law, the rules of a self i&iguy organisation or any other law or the
common law, admissible in evidence against anygmeesd rebuttable proof of the facts
contained in such record, copy, printout or extr&mction 15(4) has a twofold effect. It
creates a statutory exception to the hearsay ndedtagives rise to a rebuttable presumption
in favour of the correctness of electronic datéirfglwithin the definition of the term ‘data
message’.

[20] Ordinarily, only a witness with direct knowledgethé facts is competent to testify to
their existence. It was for that reason that tleedwpositively’ has generally been construed
in the manner explained in the passage fkdamaraj quoted earlier. But what is the position
when, by way of an exception to the general rubarbay evidence is admissible to prove the
facts in issue? If the hearsay evidence woulddmeissible to prove the facts at the trial, why
should a deponent who is qualified to produce tar$ay evidence not be able to depose to
an affidavit in support of summary judgment on Ilasis of such evidence? Provided that he

is appropriately qualified to give the evidence yvdould he be regarded as disabled from

*Compare the rejection by Roberson J of a similgu@ent inPetroleum Oil and Gas Corporation of South
Africa (Pty) Ltd v Fantastic View Properties CJe013] ZAECGHC 33 (5 April 2013) at para 13-15 and
compare also the approach of SouthwoodHan-Rit Boerdersupra.
*>data messagmeans data generated, sent, received or storetébgronic means and includes-

€) voice, where the voice is used in an automagetsaction; and

(b) a stored record.
‘Datd is defined as ‘electronic representations of infation in any form’.
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swearing positively to the facts? After all, thedence he could produce at the trial would,
notwithstanding its hearsay character, neverthglesgively establish the facts, subject, of
course, to the effect of any rebutting evidenceuadd by the defendant. In my view,on a
proper construction thereof, sub-rule 32(2) doaspneclude the deponent to the supporting
affidavit from relying on hearsay evidence to swpasitively to the facts when he could
permissibly, as a matter of law, adduce such hgargi@ence for the purpose of proving the
facts at a trial of the action.The case in suppbsuch a construction is made even stronger
when there is a statutory presumption in favouthefcorrectness of such evidence. Thus, if
the deponent to a supporting affidavit in summaiggment proceedings were to be able to
aver that he is (i) an officer in the service oé thlaintiff, (i) that the salient facts - which
should be particularised - are electronically cegluand stored in the plaintiff's records
(i) that he had regard thereto (iv) that he ighaused to certify and has executed a
certificate certifying the facts contained in sugtord to be correct and (v) on the basis
thereof is able to swear positively that the pi#fintill - having regard to the provisions of

s 15(4) of Act 25 of 2002 - be able to prove thievant facts at the trial of the action by
producing the electronic record or an extract tbirhe requirements of rule 32(2) would be
satisfied. 1 think that it would be salutary fdret deponent to any such affidavit also to
explain why the evidence is not being adduced bameeof the affidavit of someone with
direct personal knowledge of the facts.

[21] It is not necessary, however, to determinativelgide whether the Electronic
Communications and Transactions Act could have lmdeassistance to the plaintiff in the
current matter. The supporting affidavit did nde¢ntify the nature and content of the records
to which the deponent had reference. It did nontifie the facts established by reference to
the records, orcontain any averments that wouletate the admissibility of their content in
terms of s 15 of Act 25 of 2002. As a result itswaadequate on any approach; its content
did not assure the court that the deponent coukhgs\ositively to the facts and verify the
cause of action and the amount claimed.

[22] In the circumstances the application for summadgment falls to be dismissed by
reason of the plaintiff's non-compliance with sulber 32(2). Counsel were agreed that in
that event it would not be necessary to deal withdecond defendant’s application in terms
of s 165 of the Companies Act, or the first deferidaapplication for the postponement
thereof. The pointin limine holds good for all three defendants. The appboafor a
postponement of the summary judgment applicationreéspect of the third defendant

therefore obviously falls away.
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[23] Although the application for summary judgment haitetl because of the plaintiff's
non-compliance with the rules, |1 do not think itpagpriate that a costs order against the
plaintiff should necessarily follow. The objecttbke remedy is to discourage defendants who
do not have &dona fidedefence from delaying the determination of clainifie defendants’
point in limine may have been good, but it is a not a point theferttlants should be
encouraged to take in the abstract. A defendawt ddes not have laona fidedefence to a
plaintiff's claim should not profit by taking theomtfor technical reasons instead of
conceding that he has no defence to the claimthéncircumstances | shall direct that the
costs of the summary judgment application shattdsgs in the cause in the action.
[24] The following orders are made:
(a) The application for summary judgment is dismissed.
(b) The defendants are given leave to defend the action
(c) The costs of the application for summary judgmeduding the costs incurred in
respect of the application for the postponementtt@ summary judgment
application, shall be costs in the cause in th@act
(d) The costs in respect of the application by the seéaefendant in terms of s 165
of the Companies Act, 2008 and the application hwy first defendant for the
postponement thereof shall stand over for deterioimaby the court that

determines the application in terms of the CommAig.

A.G. BINNS-WARD
Judge of the High Court
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