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JUDGMENT

NYMANAI
{1} The primary.issue tor-detemdnetlon i the lawfulness of the appointrients of the third,,-{ -
to sixth respondents as directors of the seventeenth respondent (“the Company”) by its
majorlty shareholders on 3 June 2013. At heart is the 1nterpretat1on and applicability of the
Compames Act, 73 of 2008 (“the Act”) in circumstances where the Company was in the

" process of eonductmg negotratxons concerning a new- Memorandum of Incorporahon

(“MOI”) to comply wrth the prov131ons of the Aot by 30 April. 2013l :

Factual backgronnd

- _‘[2]" ' The background to’ these proceedlngs is as follows The apphoant holds 48 5% of the
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:shares in the Company, the ﬁrst respondent holds 18 5%, the seeond respondent holds 20%,
the sixth respondent holds 1% and the remalnder of the shares are divided amongst four

trusts. Both the Company s articles of assomatlon of 23 Tuly 2003 and the shareholders’

! In terms$ of sub-section 225(1) the date of commencerent of the Act is 1 May 2011. Section 1 defines this date
as the effective date. Practice Note 5(4)(2)(a) permits a pre-existing company to file, without charge at any time

within two years immediately following the general effective date, “an amendment to its Memorandum of
Incorporation to bring it in harmony with the Act”,



agreement dated 1 July 2009 make provision for the appointment of directors.

[3]  During the month of April 2013, the shareholders conducted negotiations with the

ey

objective of éddpﬁ
disclosed on the papers when these negotiations commenced.)-Of concern was the need for
the'Sharéholders té feaéh agreement on the MOI before the expiry' of the 2 year Eg_riod on :30
- April 2013 aé pfescribe'd in paragraph 4(2)(a) of P;actice Note'5, a concern e_xpressed in'the
" email dlat'e'd.'li-i 'Aprﬂ 2C’1’3 from tlrwr.e.applica_\ﬁt"s éﬁofney"s to the.réspondents’ attorneys. It was

furthermore stated in the email that the most urgent aspect that had to be addressed was the

-appointment and election of directors. A copy of the applicant’s instructions in this regard

was attached to the emai1;

[4] In reﬁly.*c‘é the .afore—stated emailr and on 29 April 2013, the responéents’ .attorney
sent a copy of the first draft of the MOI and addendum'to the shareholders’ agreement to the
~ applicant’s attorney, with the request that the applicant’s attdrney should obtain instructions
after which, the parties’ attorneys should hold a méeting. On 30 April 2013, the applic;ant’s
attorney sent an email to the respondents’ attokrney conveying the infoﬁnation that the

applicant’s attorney was waiting for instructions from his client regarding the draft MOI and

1

_addendum.

| [5]: On ‘15 'May,_20f'13,7thé respandents’ Vatto.r'xiiéy requested a__r'cgi;onée to .ihe'.fﬁM-OI‘and

2 Subsection 66(4)(a)(i} stipuiate-s that:

“A company's Memorandum of Incorporation—

(@) may provide for—

() the direct appointment and removal of one or more directors by any person who is named in, or
determined in terms of, the Memorandum of Incorporation;”,




addendum by 22 May 2013 so that he could ascertain whether there were any points in
dispute. On 17 May 2013 the applicant’s attorney indicated in his reply that due to the
unavailability of his clients, they would not be able to provide feedback to him before the

first week of June, but there appeared to be a dispute between the parties conceming' the

-appointment and election of directors.

=16]- *:On.31 May 2013 the first respondent sent a proposed resolution to all the shareholders
to be voted on in accordance with section 60° of the Act, prop'osing thé‘éppoiAntment of the

third to sixth respondents as directors to the Cornpany.

{71 On 3 June 2013 the first respondent sent an email to all the Company’s shareholders
containing the information that the Company had rgceived, “the required majority of votes in
respect of each of .the resolutions proposed and accordingly the resolutions have been

passed.”

[8]  In response to this round robin election and on even date, the applicant’s attorney
described the respondents’ conduct as “improper” on the bases that the directors had not been

consulted and because the- shareholders were still in the process of finalising the MOI by

agreement,

* Sub-section 60(3) provides that: “An election of a director that could be conducted at a shareholders meeting

may instead be conducted by written polling of all of the shareholders entitled to exercise voting rights in
relation to the election of that director,”



9]

~.On 4 June 2013 the respondents’ attorneys of yecord denied that their clients had

acted in an improper manner for the reason that in terms of the Act, the Company’s

shareholders were entitled in law to elect at least 50% of the Company’s directors.

‘Urgent ap‘ plication

[10]

On 20 June 2013 the applicant launched an urgent appiicafibn requesting the issue of

a rule nisi with the following interim relief:

.

oq

“2.1  The appointment of the Third - Sixth Respondents during Méy/.fune 2013 as directors

of the Seventeenth Respondent was unlawful.

2.2 The names of the Third - Sixth Respondents shall be removed from.the Seventeenth -

Respondent's register of directors.
p 3 _

2.3 The First and Second Respondent shall take all necessary steps to ensure that the
names of the Third - Sixth Respondents be removed from the Companies and Intellectual

Property Commission's records of the Seventeenth Respondent's directors.

2.4 The Third - Sixth Respondents may not act as directors of the Seventeenth

Respondent pursuant to their appointment during MaylJune 2013.” .
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On 10 July 2013 th'é'pai‘t'iés"reachéd'-an'ag"réemenf which was ‘made an order of court,

* inter alig, that the matter be postponed to 1 August 2013 for hearing on the semi-urgent roll

and that:

“Until the hearing of this matter on 1 August 2013, the Seventeenth Respondent's board of
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directors shall not meet and shall not make any decisions unless all the shareholders of the

Seventeenth Respondent agree thereto in writing.”’

The parties’ contentions

[12}  The applicant advanced two contentions in itsfounding affidavit why the appointment
of the third to sixth respondents as directors (“additional directors™), is unlawful. The first
contention is that the four dlrectors who held ofﬁce 1mmed:ately pnor to 1 May 2013,
!contlnue to hold office in terrs of paragraph 7(1) of Schedule 54 of the Act leen that the |
shareholders agreement is only inconsistent with the Act in respect of the appointment and
not election of directors',- the provisions regulating appointments should be émonged in future
when vacancies arise. No vacancios contomplated in section 70 and sub-panagnaph 7(3) of
'-Slohoc\jnloiS has‘_{: g;_isen and consequently, fc_nere was no- necessity to appoinjtv .;additional_

directors to the four existing directors. If and when a vacancy arises in future, it must be

filled at the Company’s annual general meeting, as required by article 26 of the articles of

association.

{13] The second contention is that at the time of the appointments, the shareholders were
in the process of negotiating the future composition of the board of directors, to ensure
compliance with the Act, at the time when they attempted to finalise the MOL The first

respondent who was actmg in his. capaclty as the Executive Chalrperson of the Company

T

) ~A.vhen he faclhtated the appomtment of the adchtlonal four dlrectors falled to consult w1th the —

other members of the board in this regard.

* Schedule 5.7 stipulates:  “Company finance and governance.—(1) A person holding office as a director,
prescribed officer, company secretary or auditor of a pre-existing campany immediately before the effective

date, continues to hold that office as from the effective date, subject to the company’s Memorandum of
Incorporation, and this Act.”



[14] In answer, the respondents argue that the majority shareholders’ right of appointrhent
of the additional directors rests on two provisions. Firstly, article 58 of the arlicles of
‘association permits the sharcholders to appoint directors of the company by way of a vote,
which is penniggg :to'be:_ conducted in terms of the Act by way of a circulated round-robin
resolution. To fhé?;xfent fﬁat clauses 11.1 and 11.2 of the shareholders’ agreement are in

conflict with the articles of association, these provisions were no longer lawful or binding on

the shareholders with effect from 1 May 2013.

[15] Secondly, sub-section 66(4) of the Act entitles the shareholders with effect from 1
May 2013 as of right to vote; whether at a meeting or through a round-robin resolution, for
the appointment of at least 50% of the directors of the company.

[16] It is the respondents’ contention that existing negotiations concerning the MOI does
not “detract from nor vary in any way the right of the company’s shareholders to appoint

Surther directors”.

Analysis
[17] The Company falls within the definition of a pre-existing company in terms of sub-
section 1(b) of the Act because it was in existence and recognised as an existing company in

terms of the Companies ActNo, 61 of 1973,
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. [18] The transitional arrangements are contained in Schedule 5 of the Act. Sub-paragraph

4(4) of Schedule 5 stipulates that:

(4) During the period of two years immediately following the general effective date— -



(a) if there is a conflict between—

(i) a provision of this Act, and a provision of a pre-existing company’s Memorandum of
Incorporation, the latter provision pr-_evails, except fo the. exten! that this Schedule
provides otherwise; N

(i)  abinding provision contemplated in:sub-item (3), and this Act, the binding provision

|  prevails; or |

(it)  a provision of an agreement contemplated in sub-item (34), and this Ac;‘ or the

- Company’s Memorandum of Incorporation, the provision of the qgfeénzgznt prevails,
except to the extém‘ that the agreement, or the ‘Memoralndum of Incorporation,
provides otherwise;.and

(b) despite Chapter 7, uniil a pre-existing éompcmy has filed an amendmént
contemplated in sub-item (2) (a), neither the Commission nor the Panel may issue a
~compliance notice to that company with respect to conduct that is— .

() inconsistent with this Act; but | |

(ii) consistent with a provision that prevails over this Act in ferms of paragraph a).”

[19] Section L5 of the Act provides that:

“15 Memorandum of Incorporation, shareholder agreements and rules of company—(1)
Each provision of a company's Memorandum of Incorporation—

" (a) must be consistent with this Act; and

(b) isVoid-io the extent tha it contravenes, or is inconisistent with; this Act: .i'yb}'éct-“ib section

6 (15).”

[20] In my view, the central issue for determination is whether the provisions in the
articles of association that regulate the appointment and election of directors, are consistent

with the Act. If this is the case, these provisions remain in full force and effect and if the



respondents did comply with these provisions, the additional appointments should be found

to be lawful. o e

{21]  Article 58 of the articles of association that regulates the appointment and removal of

directors specifies that:

“The directors shall be appointed and shall be subje'ct' to removal from office by notice in .

writing fo the éompdny signed by the holders of a }najqrii}) of such part of the iss.zr:ed share
capital- of the company as confers the right fo;' fhe'timé being fo attend and vote at general
meetings of the company. A ,_c.orpo\ration being the kolder of share capital nﬁay sign such
appoinﬁnent o} vemoval by'it;_s chairman or by any one of its directors.”

[22] Clause 11 of the shareholderé’ agreement reads as follows:
“11  DIRECTORS OF THE COMPANY

11,1 The Company shall initially have 4 (foui) Directors of which ~

1111 VFS shall be entitled, but not obliged, to appoint, remove and replace 3

{three) Directors. VFS hereby confirmns the Initial appointment of 2 [two)

Yo

' diiectors, being Christ Franken and Wouter Hugo: and .~

11.1.2 both Burger 1 and Burger 2 shall be entitled, but not obliged, to appoint,

remove and replace 1 (one} Director each. Burger 1 and Burger 2 hereby

confirm the Initial appointment of Christo Burger for Burger I and Nico .

Burger for Burger 2; and
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10.

The shareholders confirm that they are (as at the Signing Date) satisfied with these
appointments. However, noﬁvith.standing anything to the contrary contained herein,
should the shareholding in the Company change for whatever réQggg, each
shareholder:shall be entitled to appoint I (qne) Director for-each complete 10% (ten |

: percehﬂ shareholding held in the Company, other than the initial Directors.

11,2 The Shareholders shall exercise their votes as members of the Company to procure

the appointment of the Directors envisaged in 11.1 and 11.2 above.”

[23] Tt is common cause that as at 1 May 2013, the four initial directors of the Company

‘were Christiaan Jacobus- Franken and Wouter Hugo who were appointed by the applicant in

terms of clause 11.1.1 of the shareholders'.agreement, and the first and second.respondents, ... .

T

‘who appointed themselves in terms of clause 11.1.2 of the shareholders' agreement.

[24] Subsection 66(3) of the Act provides the following;:

“4 company’s Memorandum of Incorporation may specify a higher number in substitution for
the minimum number of directors required by subsection (2).
(4) A company’s Memorandum of Incorporation—

. (a) .may provide for—

() the direct appoiniment and removal of oné.or move directors by any jJérsoﬁ who is .

named in, or determined in terms of, the Memorandum of Incorporation,

(ii) a person to be an ex officio director of the company as a consequence of that person
-holding some other office, title, designation or similar status, subject to subsection (5)

(a); or
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(iti)  the appointment or election of one or more persons as alternate directors of the

company; and

(b) in the-case of a profit company other than a state-owned company, must provide for the
election by shareholders of at least 50% of the directors, and 50% of any alternate

directors.”

[25] Sectzon 1 of the Act defines a “Memorandum or “Memorandum of Incorporatlon

to mean the document

“as amended from time to time, that sets out rights, duties and responsibilities of
“shareholders, directors and others within and in relation toa company, and other matters as -

contemplated in section 15 and by which—

(a) the company was incorporated under this Act, as contemplated in section 13;
(B) a pre-existing company was structured and governed before the later of the—

(i) effective date; or....”

[26]  To my mind, the Company’s atticles of association constitute the MOI as defined in

section 1 because itis the document in tenns of which the Company was 1ncorporated pnor to

the’ date of - commencement of the Act In: consequence to the’ extent that" the relevant' S

provisions in the shareholders’ agreement may be at variance with the articles of association,
I am of the view that I should have regard to the articles of association. Article 58 entitles the
majority of the shareholders the right to appoint an unlimited number of directors. This right

is not inconsistent with sub-section 66(4)(b) of the Act, which compels the shareholders to
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elect at least 50% of the directors. In my view, the usage of the word “must” in sub-section

66(4)(b) places it in the category of an “unalterable provision” which is defined in section 1

as:

‘a provision of this Act that does not expressly contemplate that its effect on any particular

company may be negated, restricted, limited, qualified, extended or otherwise altered in

substance or eﬁ'ect by a company’s Memorandum of Incorporation or rules”
[27] Sub-gection 66(4)(b) therefore constitutes a “mandatory core provision” which,
according to CéésiniS,- is “generally designed to protect the interests of shareholders™. Iragree
with'Mr Muller who appeéred for the responciénts that the legislature sought to strengthen the
prin;;iple of majoritarianism by making it peremptory for shareholders to elect at least 50% of _
o ‘t‘hé“"&ir"éétp’fs; In Communicare v Khan 2013 o)) 82 at 485 G-H Swain AJA noted the

principle of majoritarianism as one of the two general principles of company law,

[28] 'fhe legislative source for the election of the additional directors rests in sub-section
66(4j(b) that compels shareholders to elect~'5{}% of the directors. This election has nothing to
~ do with situatioﬁs where a vacancy atises on the board as contemplated by section 70 of the
Act. The fact that no vacancies have arisen on the board does not vitiate the election of the -
additional direcforé bebéﬁée'fhe apl;iiéant did .not'appéint the additional diréétors in termé of
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[29] In my view, in terms of article 58, the majority shareholders were permitted to elect .
the additional directors in terms of article 58 read with sub-section 66(4) of the Act. In the

light of my findings, it is not necessary for me to consider whether clause 11 of the

* Contemporary Company Law, 2 ed, at 4.3.1, p123 para 3)



— 13

shareholders’ agreement is consistent with the Act or whether its amendment is necessitated
by the relevant provisions of the Act, given that in terms of the scheme of the Act, a

company’s articles of association trump the shareholders’ agreement,

(30 It therefore follows that the applidarrt’s second contention holds no r'nerit It is my
view that the respondents’ conduct in respect of the negotiations concemrﬁgvthe( draft MOI: 3
cannot detract from a mandatory provrsion that requlres the majorlty shareholders to act in

terms of the rélevant provisions of the Act.

- [31] In his submissions at the hearing of this matter, Mr van Rooyen adsanced the-
argument that the remedies envisaged in chapter 7 of Eh‘?ﬁgt_ should_becoosi_dered, In,m_y‘

'_v1ew on the facts of thrs case,- chapter 7 does not ﬁnd apphcatmn On the apphcant’s versron,

| the partres were strH in the process of negotxatrng a MOI wrren the add1tlo;1a1 directors were
appomted The correspondences between the parties’ attorneys show that there appeared to be
a drspute regardmg the appomtment and election of directors. Tn any event in terms of the
Plascon Evans test, the respondents’ version to this effect should be accepted. I do not
support Mr van Rooyen’s submission that the first respondent was in breach of his fiduciary |

. duties as a director when he set in motion the election of the additional directors, given that

his conduct fell within the bounds of lawfulness, and not conduct envisaged by section 156°.
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Sectuon 156 reads “Ah‘ernatzve procedures for addressmg complamfs or securing rzghts --A person

referred to in section 157 (1) may seek to address an aIIeged coniravention of this Act, or to enforce
any provision of; or right in terms of this Act, a company’s Memorandum of Incorporation or rules, or
a transaction or agreement contemplated in this Act, the company 's Memorandum of Incorporation
or rules, by—

(a) attempling to resolve any dispute with or within a company through alternatwe dispute resolution
in accordance with Part C of this Chapter;

(8) applying to the Companies Tribunal for adjudication in respect of any matter for which such an
application is permitted in terms of this Act;

(¢} applying for appropriate relief to the division of the High Court that has jurisdiction over the
matter; or
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[32] For these reasons, the application is dismissed with costs,
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(d) filing a complaint in accordance with Part D of this Chapter within the time permitted by section
219 with—

(i) the Panel, if the complaint concerns a matter within its jurisdiction; or

(idthe Commission in respect of any matter arising in terms of this Act other than a matter
contemplated in subparagraph (i).”



