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BINNS-WARD J:

[1] It is often said that in criminal proceedings thetedmination of an appropriate
sentence can present the most difficult challelogehfe judicial officer, and so it has proved

in the current case.

[2] The accused have been convicted of serious offendes assaults committed against

the complainants were of a serious nature, espedtzt upon the complainant in count



eight, who was rendered unconscious as a conseguértte kidnapping charges on which
the accused were convicted were inextricably comedewith the assaults. Both categories of
offence were bound up with each other in the adsissonduct, which was in substance a
manifestation of vigilantism. The same can be saigkspect of the count of housebreaking
on which accused 1 and 3 were convicted. The adcisok it upon themselves to
investigate and deal with allegations that mightehamplicated the complainants in the
commission of crimes of theft and the impersonatidnpolice officers in order to rob
members of the community. The assaults were patpetover an extended period on the
day in question and in circumstances which showeelderate and brazen disregard, not
only for the complainants’ individual rights of &lty, dignity and bodily security, but also
for the rule of law. All the indications are thiis course of conduct was premeditated.
Thus the emotive effects on the behaviour of arviddal that an inflamed crowd of persons
can have, and which are referred to in the liteeattn mob justice and vigilantism placed
before the court, and which it is argued might medthe blameworthiness that should be
ascribed to participants in mob justice, did not,my view, play a material role in the
accuseds’ conduct, although | accept that once emathaupon, the course of conduct did
develop a certain mob justice associated momentuRealistically, it also cannot be
overlooked that the position would probably haverbenore serious had it not been for the
fortuitous arrival of the police at a stage whew w¥ the complainants were being presented
by the accused to an angry mob.

[3] Considered as a factor in isolation from the offaetors that have to be taken into
account in determining an appropriate sentencegttseno doubting that the offences of
which the accused have been convicted were of awttaracter as would merit a substantial
sentence of imprisonment. There are, howeverrd#otors that have to be weighed in the
balance. There are the interests of the communithich includes matters such as victim
impact, the need for punishment to contain an gpate element of retribution to sustain
confidence in the effectiveness of criminal justeel affording some measure of deterrence,
while also offering sufficient opportunity for remiéitation and reform for the offender - and
the individual characteristics of the accus&dy Zinn1969 (2) SA 537 (A). Where the
offenders are the sole or main providers for depahdhildren, as is the case in the current
matter, that is also something that must be consite the determinatior§ v M (Centre for
Child Law as Amicus Curiag)008 (3) SA 232 (CC); 2007 (2) SACR 539; 2007 BZLR



1312. Before turning to address those other fadtothe current context, something more

needs to be said about the nature of the offences.

[4] There is nothing to indicate that the accused cdtachthe crimes for personal gain
or out of a particular animus against the complaimawho were essentially unknown to
them. It is evident that the crimes were commitbeda peculiar social context. The
commission of the crimes is a manifestation of @adrproblem affecting a large section of
South African society, notably those living in tivdely impoverished, densely populated
and under-resourced townships in our cities likaydtitisha and Philippi, that is of persons
in communities taking over and carrying out thewsglthe functions that in a properly
functioning society would be discharged by the amathjustice system — the police and the
courts. One is made aware of instances of moguand vigilantism almost daily through
the media. Furthermore, although its establishngentatter of controversy and the subject
of pending litigation, it is well-known locally thahe provincial government has seen fit to
appoint a commission of enquiry headed by a ret@edstitutional Court judge and a former
National Director of Public Prosecutions into theuses and consequences of the alleged
shortcomings of the criminal justice system - imtijgalar policing - in the Khayelitsha area
of Cape Town. Counsel on both sides made passil@gences to the existence of the
commission. This, if nothing else, supports thefifg of the problem as a salient current
issue. Indeed, more than a decade ago, the prokéendescribed in the following terms in
this court’s judgment its v Schrici2004 (1) SACR 360 (C), to which M3allowayfor the

State referred in her argument:

The learned authoNV Scharf and D Mina inThe Other Law: Non-State Ordering in
South Africa(Juta) 2001putline the non-State ordering of South Africa bagking the following

comments at 6 of the work:

'Its [the State's] dilemma is living up to the mises of a very liberal Constitution by having a
comprehensive embrace of all forms of ordering urtde Constitution but not being able to
exert sufficient power to protect its citizens framme to a satisfactory degree. The irony is
that the liberal State was supposed to reducedhd for non-State forms of ordering but the
inability of the transforming State to rise to tbgel and scope of service delivery has had the
opposite effect. Non-State forms of ordering haseatated considerably since 1994. Six
years after the commencement of democratic ruléntimmation on the part of civil society to
perform roles that would normally be the exclusd@main of the police (at worst private
security) is huge. In the absence of the Statdlityatn cope, citizens have appropriated that
function in many of the townships. This is demoaigtd most dramatically in the Western

Cape where a group called People Against Gangstexigl Drugs (Pagad) has taken it upon



itself to deter drug dealers from continuing witteit business, failing which, they murder
them.

Similarly, in the African township of Guguletu oists Cape Town, taxi drivers became new
administrators of street justice by publicly floggisuspected criminals and parading them
along the streets stripped of their clothes. Thas wone to the cheers of frustrated community
members. In other parts of the country vigilantizas developed very rapidly since 1994, thus
the slow pace of the transition weakens the Stateiml authority to clamp down on extra-
state ordering initiatives, even if they fall masfly into the realm of vigilantism. The
vigilantes are seen to be achieving that which $ttete ought to but cannot do, namely,

protecting ordinary citizens from unacceptably higime

(at 365A-E)

[5] Without objection from the State, counsel for aechi2, MsArnott, put in a paper by
Divya Singh of the School of Criminal Justice a thniversity of South Africa,Resorting to
Community Justice when State Policing Fails:  Soutfrica’, published in Acta
Criminological8(3) 2005. The content of the paper articuldtes the conduct in which the
accused engaged is believed to be a manifestatimangst other things, of seriously eroded
confidence in the justice system by certain, iradalgi historically deprived, communities.
According to the paper, these sections of the @djmu lose all confidence in resort to the
formal mechanisms of the criminal justice systera tluthe effects of a number of problems
in the system, such as inadequate resourcing afipg| corrupt and/or ineffective policing;
the slow and unresponsive court system charaatebigehe frequent withdrawal of criminal
cases and the release of offenders back into tmencmity on what is described as ‘easy bail
conditions’, as well as other issues. This is thet place to determine the merit or lack
thereof in the suggested bases for this sociesglorese. The evidence adduced in the case
was in any event far from adequate to qualify tbagirt to attempt the exercise. The
investigating officer's evidence did, however, aonf the extent of the problem in
Khayelitsha. He described the significant portdmis caseload that was given over to what
he called ‘bundu court’ matters. He also explaitieel difficulties encountered with the
investigation and prosecution of such cases dtteetoncooperative attitude of witnesses and
the public; something that was manifest in therenir case in the evasion by one of the
complainants of the service of a subpoena anddihad by his sisters to comply with their

subpoenas.

[6] The paper by Professor Singh records that vigitardee seen by many in the

communities in which the phenomenon of vigilantiamd mob justice occurs as upstanding



and respectable members of the community, and éhadee themselves as serving the
interests of their community. On reflection, eviénwholly unacceptable, this much is
understandable in the context of a perception bgoemunity that the formal and
constitutionally established criminal justice systés not functioning. As Ackermann J
observed ir5 v Makwanyane and AnothE995 (2) SACR 1 (CC), 1995 (3) SA 391; 1995 (6)
BCLR 665, at para [168] at the outset of constiugi democracy in this country:
Members of the public are understandably conceroétdn frightened, for their life and safety in a
society where the incidence of violent crime ishthémnd the rate of apprehension and conviction ®f th
perpetrators, low. This is a pressing public concelowever important it undoubtedly is to emphasise
the constitutional importance of individual rightd)ere is a danger that the other leg of the
constitutional State compact may not enjoy the gaitmn it deserves. | refer to the fact that in a
constitutional state individuals agree (in prinei@t least) to abandon their right to self-helgha
protection of their rights only because the Statethe constitutional State compact, assumes the
obligation to protect these rights. If the Statésfeo discharge this duty adequately, there isuager
that individuals might feel justified in using sélélp to protect their rights. This is not a fanotif
possibility in South Africa.
[7] Now in Schrichthe phenomenon of vigilantism was dealt with seatencing context
in connection with the interests of the communigmponent of theZinn triad. It was
recognised that the phenomenon is fundamentallympatible with the sort of society that
the values of the Constitution seek to establisk, thus cannot be condoned and tolerated.
In the result it was considered that severe punestisnwere indicated for offences committed
as part of vigilantism. There can be no quarré¢hwhat, in principle. The same approach, as
a matter of principle, had indeed already been tdbop both the majority and minority
judgments of the Supreme Court of Appeabiv Thebus and Anoth2002 (2) SACR 566
(SCA). The latter case was one in which the piesdrminimum sentencing regime in terms
of the Criminal Law Amendment Act 105 of 1997 apdli In a case, like the current matter,
where a prescribed sentencing regime does not affydyapproach still begs the question
what form of severe punishment. It is by no meaxismatic that lengthy terms of direct
imprisonment afford the only appropriate responBe.incarcerate persons who are generally
functioning well within society - albeit a dysfurartal society - ordinarily staying on the
right side of the law, holding down stable employtnend providing for their dependents, for
a lengthy period risks returning to the communigméged, and even more problematic
persons at the end of the exercise, and will neicoisly achieve the generally accepted
objects of punishment. Where such persons areomegspe for the maintenance of
dependants, the adverse social consequences oteration are obviously yet greater.



Incarceration will not address the causes of uigiggn and is unlikely, in my view, to
provide an effective deterrent. On the contragyiig regard to the reported attitude of the
affected communities towards vigilantes, it mighglwconduce to a greater alienation of the
members of such communities from the formal crimiogtice system. They might see
lengthy terms of imprisonment as indications of siygtem being harsh on those who they
see as the ones trying to do something effectivamitabrime while it is otherwise soft on
crime, or ineffective about it. In recording thishould not be misunderstood to suggest that
such a view by the community should deter the sofsdm imposing imprisonment if it is
appropriate. | mention it mainly to explain my wig¢hat the context of the offences is not
one that if the accused were not committed to tiiegprisonment the community’s
estimation of the criminal system would be furteewded. The context gives the remarks of
Schreiner JA irR v Karg1961 (1) SA 231 (A) at 236A — C a somewhat anomslkeffect.
Schreiner JA, observing half a century ago that tthe retributive aspect of punishment had
tended to yield ground to the aspects of preverdimhcorrection, cautione8ut the element
of retribution, historically important, is by no s absent from the modern approach. It is
not wrong that the natural indignation of interestpersons and of the community at large
should receive some recognition in the sentencsGburts impose, and it is not irrelevant
to bear in mind that if sentences for serious cenaee too lenient, the administration of
justice may fall into disrepute and injured persanay incline to take the law into their own
hands. Naturally, righteous anger should not bedlpudgmerit In the current context, it is
the maintenance of constitutional values rathem tilae indignation of the affected
community that requires that the retributive orifiuae aspect of punishment be accorded due

weight. The challenge is how to achieve that.

[8] In weighing an appropriate sentence | think itesessary to acknowledge that crimes
committed in the context of vigilantism will oftdre different from the same acts perpetrated
out of greed or delinquency. While their gravitysld not be seen as being diminished on
that account, the context does, | think, justifmwsideration of a different response when it
comes to sentencing; one determined with espesgm@rd to the need to promote rather than

retard societal reconstruction and rehabilitation.

[9] The interests of the community must be assessdgiagEonstitutional values. Thus
there can be no question that any sentence thdtvappear to condone vigilantism, even if
its causes are understood, would be inappropridte€lear message has to be sent that the

conduct is unacceptable and that it will be visiwgth the sanction of the law. The values of



the constitution do not, however, enjoin indiscnately visiting brutal and brutalising
behaviour in the context of vigilantism with uncommising severity and formalised
inhumanity. There should rather, as far as posshi® an endeavour, in the determination of
punishment, a striving towards a humanising andudalising result. Meeting the problem
and its effects with unmitigated harshness willmohing to address the underlying causes,
and does not serve the interests of the commuaoitypromote the realisation of a society
based on constitutional values. Vigilantism result the inappropriate and primitive
treatment of crime and offenders, it also restiégause of its often arbitrary character, in the
unconstitutional and inhuman treatment of innocemtd their families. These are factors
that require that punishment must be of a natuaie dbjectively promotes confidence in the
justice system. They are not factors that jusifmething akin to an eye for an eye
approach, or indeed any approach that does notagivappropriately balanced treatment of
the Zinntriad. The right approach to the determinatiorpoafishment in the circumstances
requires that appropriate consideration be givemheo full range of available sentencing

options provided by the law.

[10] Accused no. 1 is 27 years of age, having been twor24 September 1985. He is the
youngest of four siblings. He comes from a staild closely knit family background and

grew up in Oudtshoorn. His father was employed Ipetrol company and was a pastor in a
church. His mother was a domestic worker. Boshgairents are retired, but remain active in
the activities of their church. The accused comeplegrade 12 at school and thereafter
enrolled at Unisa for a four year course of stuolyards a baccalaureate in theology. He
dropped out in his first year due to financial dosisits. He thereafter completed a one year
security management course in Port Elizabeth, wlachitated his subsequent acquisition of

employment by the South African Air Force in 2008)ere he has worked as an entrance
controller. He retained his employment there uhitd suspension in January 2012 as a
consequence of his arraignment in connection with ¢turrent matter. He achieved

promotion from the rank of airman to that of cogdorHe has maintained a fixed abode at
the same address in Philippi in Cape Town sincé200is a one-bedroomed brick house
consisting of a living room, kitchen, inside batbmo and a garage. He lives there with his
girlfriend, with whom he has one child born on 5biRery 2012. He has been in a

relationship with his girlfriend for more than fiweears; she is employed at Truworths at
Century City. He has a son by a previous relatignsvho was born on 22 September 2002,

and who lives with his former girlfriend in Oudtsira, towards whose care he contributes



financially. He is a congregant of the Methodistu&h in Nyanga, where he regularly

attends Sunday services and in addition regulastg as a preacher. He has no previous
convictions; on the contrary he is described ie@ort by a social worker from the Western

Cape Government Department of Social Developmenthasng lived ‘an exemplary

lifestyle’ thus far.

[11] As a consequence of his convictions in the curmmatter Accused 1 will be
discharged from the Air Force. Although he hasnbeeeiving his salary during the period
he has been on suspension, the court was infortregdpiyments received by him while

under suspension will be deducted from his pensiditlement.

[12] The circumstances of Accused 1 have been assegseadrrectional official and a

social worker. He has been found to be suitabhelidate for correctional supervision and,
notwithstanding that he persists in denying his gleeity in the offences of which he has
been convicted, is reported to be willing to perfocommunity service, submit himself to
rehabilitation programmes and to comply with alé tbonditions of a community-based

sentence.

[13] Accused 2 is also from Oudtshoorn. Indeed alldghmecused are from that town.

Their friendship is founded on their having growmthere together. Accused 2 was born on
14 May 1981. He is currently cohabitational relaghip of two and a half years’ standing.
He has three children from two previous relatiopshi The children are aged 13, nine and
seven, respectively. The first two, who were bairthe earlier relationship, live with and are

cared for by the accused’s parents in Oudtshodhreir mother apparently shows no interest
in the children and has no contact with them. Ybengest child lives with her mother, to

whom it would appear the accused was previouslyigtafor a short time. The accused is
the sole financial provider for all three children.

[14] He comes from a relatively family stable backgraurigioth his parents held down
employment during their working lives, although father had problems with alcohol, which
led to his mother sometimes leaving the family hdimre short periods to stay with her
parents. The accused’s five siblings are all eggdoand live at various places in the

Western Cape, apart from the youngest who is ideggfid at high school in Oudtshoorn.

[15] The accused commenced his school career at thg agd of five years. He
completed his primary education with no difficutgyd was reportedly a good performer. His
early entry into the education system complicateel tommencement of his high school



education, when he was considered too young to mheetdmission requirements of the
Oudtshoorn High School. As a consequence he wgsreel to repeat his grade 7 year,
which he did at a different primary school. Beiadificially held back a year and then
proceeding a year below his peers at primary schadlan adverse effect on the accused and

he did not perform as well at high school, failgqgde 10, and deciding to drop out.

[16] Accused 2 thereafter enrolled at the South Cape@ol(George campus) in order to
obtain his matric certificate. Unfortunately dugithat year he was involved as an unlicensed
driver in a motor vehicle collision in which one lok friends was killed. As a consequence
of the incident, which unsurprisingly had a profduand enduring psychological impact on
the accused, he was convicted of culpable homiaideing a vehicle while the alcohol
content in his blood exceeded 0,08 grams per 10@mal driving without a driver’s licence.
The event also caused him not to complete his eocargshe South Cape College. He was
sentenced to two years’ imprisonment and releasetkrucorrectional supervision after
serving four months of the sentence. That periddlife (he was between 17 and 20 at the
time) was also characterised by the use of canndbegppears that he resorted to the drug to
alleviate the post traumatic symptoms he was egpeing as a consequence of the motor
vehicle collision and its aftermath. The accusedi®ort that he has been drug-free for many
years was confirmed on immunoassay urinalysisngstdministered by personnel from the
clinical unit of the National Institute for Crimed¥ention and the Reintegration of Offenders
(NICRO) earlier this month. | do not regard thewsed’s previous convictions as relevant to
the determination of sentence in the current matteindeed counsel for the State, quite
reasonably, did not contend otherwise. He willsthve treated for sentence in this case as a

first offender.

[17] Accused 2 has participated in a number of self ampment courses during the period
from 2002 to 2012:

Work Opportunity Programme (Kolping Society of Soéfrica) - 2002
Computer Fundamentals Course (RPC Data South Afi@#04
National Certificate: Municipal Finance Adminisiat (South Cape College) — 2006

O O O O

National Certificate: Local Government Finance (&loGovernment Sector Education
and Training Authority) — 2007

Course on conflict management (CBLM Training Salns) — 2008

(@)

0 Business communication skills programme (BPG) -8200
o Certificate in First Aid (The SA Red Cross Society2010
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o Lours Group Management Development Programme 2v@dsity of Stellenbosch,
USB Executive Development Ltd) — 2012

He has held down fixed employment in successivétipos since July 2002 until February
2013. His employers have included the Oudtshooamitpality, Sanlam, Cape Nature, the
SA National Biodiversity Institute and Cape Medidde lost his position with the SA
National Biodiversity Institute when he spent a mhom custody after his arrest on the
charges in the current matter. His contract with Grove Group was not extended in
February 2013 because of the time he was spendingf office due to the trial in the current
matter. During the period 2006 to 2009, when heeddo Cape Town, accused 2 served on
the Oudtshoorn Tourism Board and in the Oudtshddusiness Chamber. In 2009 he
established his own township tourism business idsthoorn, which he conducts through a
close corporation. The bookings are attractedhaanternet and he employs a local guide to

conduct the tours.

[18] The reports prepared by Nicro in respect of accuseiggest that were he to be
incarcerated and as a result lose his income idvbe detrimental to his sense of mastery
and success at work, which in turn could resuhliim developing attitudes that could induce
a sense of hopelessness placing him at risk ofduitfending. Whether or not this indeed a
material risk, it is evident that accused 2 is that sort of person who community interest
would require to be removed from the community. isltunsurprising therefore that a

correctional official has reported him to be aa&hlié candidate for correctional supervision.

[19] Accused 2 was the only one of the three accusegivio evidence in mitigation of
sentence. He confirmed his personal particulad tastified as to his fears about the
negative effects incarceration might have on Iiés IHe said that he had found conditions in
Pollsmoor prison during his month long incarcemattbere in 2011 much worse than his
experience of prison life after his conviction faulpable homicide after the motor vehicle
collision referred to earlier. He said it was effeely necessary to join a gang for self
protection. He said that drugs, the smuggling edpons, racketeering and corruption were
rife in the prison. The accused’s depressing tepoprison conditions is supported by the
literature referred to in the jointly written repday Ibtisaam Peck and Arina Smit of Nicro
that was put in during Ms Peck’s evidence; in jpattir the 2007 paperby Lukas Muntingh

! Although the details of the paper were omittedrirthe table of references at the end of the japbrt of
Ibtisaam Peck and Arina Smit, | believe that | have@naged independently to identify it &isons in South
Africa’s Constitutional Democracyresented as part of the Criminal Justice Prognanof the Centre for the
Study of Violence and Reconciliation in October 200
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of the Civil Society Prison Reform Initiative, witts references to the wide range of systemic
challenges that characterise the South African €¢tional Services reported in the Jali
Commission report. As stated in the pap®hat happens inside prisons does not stay there;
it goes home with released prisoners and the sthti work there: “When people live and
work in facilities that are unsafe, unhealthy, uoguctive, or inhumane, they carry the
effects home with them” (Gibbons and Katzenbacl}62@1)? Ultimately it affects the
overall state of democracy: rights violations, aggtion, impunity and a host of ills
associated with prisons spill over into the domafifiree citizens on an ideological level

[20] Accused 3 is 33 years of age, having been bornOajully 1979. He is married with
two children by his wife. He has another daughteo is 16 years of age who lives in
Aberdeen in the Eastern Cape with her mother. Wesothe house in which he and his
family reside. They have lived there for four yearHe has been employed by a firm of
painters since October 2007. He is required tdkwwer weekends and after hours when the
need arises. He and his wife, who is also emplatea printing company, share financial
responsibility for the maintenance of their two Idlen. The accused also contributes
towards the maintenance of his daughter, who limeSberdeen. He comes from a closely
knit family background. His parents are deceasklis sister lives in the family home at
Oudtshoorn and his brother is undergoing tertiahycation in George. He is a first offender
and, although, like his co-accused, he persistienying complicity in the crimes for which
he has been convicted, he has indicated his wilesg to submit to correctional supervision.
A correctional official has confirmed that accus®ds a suitable candidate for correctional

supervision.

[21] Counsel for each of the accused argued that aroppate sentence in the current
matter would be one of correctional supervisionterms of s 276(1)(h) of the Criminal
Procedure Act 51 of 1977. Correctional supervisisna sentencing option that was
introduced in terms of s41(a) of the Correctioi@drvices and Supervision Matters
Amendment Act 122 of 1991, at a time when the gséct 8 of 1959 (which the
Amendment Act renamed as ‘the Correctional Serviagy was still in place. I'§ v R1993

(1) SA 476 (A), 1993 (1) SACR 209, Kriegler AJA rarked on the character of the
amending legislation, and its introduction of coti@nal supervision as a sentencing option
as follows (at 487F-H SALR):

2 Gibbons, J and Katzenbach, N. (200€)ohfronting confinement: A Report of the CommissinrBafety and
Abuse in America's Prisohs
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Die ingrypende aard van die Wysigingswet is opvalldy die blote aanskoue van die aanhef - dit
beslaan meer as 'n bladsy. Die belangrikste aspmirvan is die klemverskuiwing vanaf
gevangenisstraf na hervorming. Die benaming van 8\ein 1959 (‘die Hoofwet") word (by art 33(1)
van die Wysigingswet) verander van die Wet op Ggeaisse na die Wet op Korrektiewe Dienste, met
ooreenstemmende naamsveranderings in die woordgwisigsartikel (art 1); die missie van die
herbenaamde Departement van Korrektiewe Diensdetid(1) van die Hoofwet word herbewoord (by
art 2) om die korrektiewe strewe te benadruk; digatingsadviesraad en vrylatingsrade word (by arts
7 en 5 onderskeidelik) herbenaam en die korrektigarggtheid van hul werksaamhede word uitgelig;
en, wat hier van besondere belang is, 'n splinteeroofstuk VIIIA word (by art 28) ingevoeg waarin
uitvoerig voorsiening gemaak word vir korrektieveesig, weereens met toepaslik ooreenstemmende

wysigings (by art 1) van die woordomskrywings iharvan die Hoofwet.

(Act 8 of 1959 has since been repealed and replagekde Correctional Services Act 111 of

1998.)

[22]

In terms of the currently applicable statute ‘coti@nal supervision’ is defined as ‘a

form of community corrections contemplated in Cleap¥Vl' (see s1 of the Act).

‘Community corrections’ are in turn defined as miagn‘all non-custodial measures and

forms of supervision applicable to persons whosatgect to such measures and supervision

in the community and who are under the control e Department’. The objectives of

community corrections are set out in s 50(1)(ahefAct as follows:

[23]

The objectives of community corrections are-

0] to afford sentenced offenders an opportunitystyve their sentences in a non-custodial
manner;
(i) to enable persons subject to community corost to lead a socially responsible and crime-

free life during the period of their sentence améliture;

(iii) to enable persons subject to community cdioes to be rehabilitated in a manner that best
keeps them as an integral part of society; and

(iv) to enable persons subject to community coioestto be fully integrated into society when

they have completed their sentences.
Section 52(1) of the Correctional Services Act,8,9%ovides:

When community corrections are ordered, a couet,Gbrrectional Supervision and Parole Board, the

National Commissioner or other body which has ta¢usory authority to do so, may, subject to the

limitations contemplated in subsection (2) and thelifications of this Chapter, stipulate that the

person concerned-

€) is placed under house detention;

(b) does community service in order to facilitastoration of the relationship between the
sentenced offenders and the community;

(c) seeks employment;
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(d) where possible takes up and remains in emplayme

(e) pays compensation or damages to victims;

)] takes part in treatment, development and suppogrammes;

(9) participates in mediation between victim anféfler or in family group conferencing;

(h) contributes financially towards the cost of teenmunity corrections to which he or she has

been subjected;

0] is restricted to one or more magisterial dets;

()] lives at a fixed address;

(k) refrains from using alcohol or illegal drugs;

)] refrains from committing a criminal offence;

(m) refrains from visiting a particular place;

(n) refrains from making contact with a particuterson or persons;

(0) refrains from threatening a particular persopersons by word or action;

(p) is subject to monitoring;

(a) in the case of a child, is subject to the add#l conditions as contained in section 69; or
" is subject to such other conditions as maypg@priate in the circumstances

[24] If a person sentenced to correctional supervisails fto abide by the terms and
conditions of the sentence he may be subjectedramge of corrective measures including
being arrested and brought before court for reseing (s 70 of Act 111 of 1998 and s 276
(4) of the Criminal Procedure Act). The sentenseoi a flexible character in order to
promote the best achievement of its objectives.usThf in the opinion of the National
Commissioner a change of circumstances calls fochange in the conditions, the
Commissioner may apply to the court which impodesl ¢donditions to amend them (s 71).
The flexibility inherent in the power of the coumiposing correctional supervision to tailor
the applicable conditions was a feature emphadigeldriegler AJA inS v Rsupra, at 488
(SALR); see als& v Msupra, at para. 64.

[25] In S v Rit was held (at 488G) that in devising the sergeaption of correctional
supervision the legislature had signalled its ititento distinguish between two types of
offender, namely those who had to be isolated ftben community by incarceration and
those who were deserving of punishment but not irequto be removed from the
community. Kriegler AJA added that the introduntiof the sentence option reflected that
punishment, while retaining its punitive charactexed not necessarily, or even primarily, be
achieved by locking the offender up in a prisorhe Bentence is designedly an alternative to
imprisonment, and its introduction represented aterma shift in emphasis in the
achievement of the societal objectives of sentgncinS v D1995 (1) SACR 259 (A) at
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266¢ — d, Nicholas AJA observelth ‘its nature a sentence of correctional supervis® not
denunciatory. It does not follow, however, thathsacsentence is necessarily inappropriate
because the case is one which excites the morgnation of the community. The question
to be answered is a wider one: whether the parsicoffender should, having regard to his
personal circumstances, the nature of his crime thedinterests of society, be removed from
the community. In S v Williams and Others995 (2) SACR 251 (CC), at para 67-8, Langa J

remarked:

[67] The introduction of correctional supervisiotitiwits prime focus on rehabilitation, through s
276 of the Act, was a milestone in the proces$iafanising' the criminal justice system. It
brought along with it the possibility of severaldginative sentencing measures, including,
but not limited to, house arrest, monitoring, comityservice and placement in employment.
This assisted in the shift of emphasis from retidhuto rehabilitation. This development was
recognised and hailed by Kriegler AJA$hv Ras being the introduction of a new phase in
our criminal justice system allowing for the impomh of finely-tuned sentences without
resorting to imprisonment with all its known disadtages for both the prisoner and the
broader community.

[68] The development of this process must not e s a weakness, as the justice system having
‘gone soft'. What it entails is the application agfpropriate and effective sentences. An
enlightened society will punish offenders, but wilb so without sacrificing decency and

human dignity.

[26] In S v Msupra, at para. 63, Sachs J, writing for the nitgjon the Constitutional
Court, reiterated that correctional supervision usthonot be categorised as a lenient
alternative to direct imprisonment. The learnediggl quoted, with approval, the following
extract from the unreported judgment of Conradie The State v Margaret Gladys Harding
CPD SS61/1992, 23 September 1992) in support giribygosition:

‘(iln some ways it is harder than imprisonment. yhic once said that the easiest life on earth ische

a soldier or a nun: you only have to obey ordersoR is like that. A model prisoner is the one who
best obeys orders. These are not ideal circumstargenerally, for the regrowth of character.
Correctional supervision gives an offender greatempe for regrowth of character. It involves a good
deal of psychological strain, it takes a great d#fatestraint and determination on the part of a
probationer. It can be very stressful. A probatiotiees not have his freedom - far from it - butide
not cut off from the community altogether. His sopgpsystems are not destroyed and in this way his
rehabilitation prospects are enhanced. Moreoveretts the benefit that society does not lose khiks s

of someone who is able to maintain himself anddeigendants, as well as the family unit. Community

service, which goes hand in hand with correcticuglervision, is beneficial’

% Also quoted with approval i v Schuttd995 (1) SACR 344 (C) at 349d — g.
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[27] Ms Galloway for the State argued that correcticgdervision was an inappropriate
sentence because of the seriousness of the offesfceghich the accused have been
convicted. InS v Msupra, Sachs J noted (at n 69 to para. 63) toaipled with the correct
conditions, correctional supervision could, in appriate cases, even be suitable for serious
offenders® The learned judge citedl v Ingram1995 (1) SACR 1 (A), até&f in support of
his observation. Ingram was a murder case. Ingram loc cit, Smalberger JA said the
following:
As was pointed out i3 v R(supra at 488G), the Legislature, by the introuncof this option, has
sought to distinguish between two types of offeadrose who ought to be removed from society and
imprisoned and those who, although deserving ofgument should not be so removed. Correctional
supervision can be coupled with appropriate comdgito make it a suitably severe sentence even for
serious offenders. It therefore allows for the isiion of an adequate sentence without resorting to
imprisonment with all its attendant negative consegres for both the prisoner and society. As
correctional supervision under s 276(1)(h) carteims of s 276A(1)(b), only be imposed for a period
not exceeding three years, it is not a sentenderélaalily lends itself to the very serious categofy
crimes (which would normally call for higher sentes) and should therefore not be too lightly
imposed in such cases.
It seems to me, with respect, that Sachs J’'s afenéoned observation laid the emphasis on
the first part of the quoted passage fromgram Certainly, | do not read the passage from
Ingram to suggest that correctional supervision is not amtion in a case in which
incarceration for more than three years would otis® be the alternative. As mentioned,
there is authority to the effect that conditionscofrectional supervision can be framed so as
to make it in some senses a harsher regime thamswmpent. That acknowledgment shows
that it is misdirected to indiscriminately equateee years of correctional supervision with
three years’ direct imprisonment. The remarks mad&malberger JA were uttered before
the introduction of the minimum sentence regimetemrms of Act 105 of 1997. That
legislation describes a range of offences for whinghlegislature has determined that lengthy
periods of direct imprisonment should be the nosawe where there are substantial and
compelling circumstances to justify a departurarfrthe prescribed minimum; and even
where such circumstances are found to exist, tescpbed minimum still serves as a

* Cf. alsoS v L2012 (2) SACR 399 (WCC), a murder case in whiehdbnvicted accused was a teenaged boy;,
where Cloete AJ (Yekiso J concurring) noted, aapa6, Our courts have stressed on numerous occasions that
judicial officers should not hesitate, in approggacases, to make use of correctional supervisibmas
already been imposed for very serious crimes, tholy murder: S v Booyset993 (1) SACR 698 (A); S v
Potgieter1994 (1) SACR 61 (A); S v Kleynhd®94 (1) SACR 195 (O); and S v Ingrasn5 (1) SACR 1 (A).

In all of these cases the perpetrators were adults
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touchstone from which to measure the degree ofrtlepathat is justified. | am of the view
that in the context of the currently applicableiségive framework on sentence, seen
holistically, it would be in instances to which thenimum sentencing provisions apply that
resort to s 276(1)(h) or (i) would be difficult, tmevertheless not impossibléo justify. In
my view the judgment of the full court of the East€ape inS v Mngom&009 (1) SACR
435 (E), which is cited by the commentators in Dnit Bt al Commentary on the Criminal
Procedure Actin support of the proposition that there are, hgve ‘circumstances where
correctional supervision as a sentencing option Mdae improper and disproportionate to
the gravity of the offentefalls to be understood in this context. In ticase a sentence of
five years’ imprisonment had been imposed in teofns 276(1)(i) of the Criminal Procedure
Act (i.e. imprisonment from which the convicted g@m may be placed under correctional
supervision in the discretion of the Commissionea @arole board) in respect of an offence
which carried a minimum sentence penalty of 15 gdarprisonment in terms of Act 105 of
1997. The sentence was understandably, with respetd by the full court to be
disproportionate to the gravity of the offence.

[28] The offences of which the accused have been cawviete not subject to the
minimum sentencing regime. | am satisfied thas ipossible to craft a set of community
corrections, which, taken together with a sentesfcenprisonment, which shall be wholly
suspended on suitable conditions, will constituteappropriately severe sentence to match
the seriousness of the offences of which the adchiaee been convicted. In order to achieve
this result it has been necessary to describe dhdittons of community corrections in far
more detail than suggested by the correctionalciaffiand apparently endorsed by the
accuseds’ counsel. | consider that the sentermmogt should in any event have the most
determinative say in the framing of conditions. yAsther approach courts criticism as an
abdication by the court to the Department of Cdioeal Services of its sentencing powers;
cf. S v Govendet995 (1) SACR 492 (N). As Sachs J state8 wMsupra, at para. 54The
sentencing courts must themselves identify theifgjse©f the correctional supervision
sentence, but not necessarily the manner in whichto be implemented. In Govender it was
held that while the court should clearly indicateetduration and extent of the specific

components of the sentence, it was not desirablé fo specify the manner in which the

® Cf. S v RomeR011 (2) SACR 153 (SCA).
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sentence is to be carried out. It was held thatdburt must retain effective control over the

sentence without compromising flexibility. Thipears to be a sound principl®.

[29] | have determined on this course after the mostoasxconsideration. | was in
particular concerned about the attitude of all leé iccused in refusing to admit to their
complicity in the offences. | have decided oneefilon that this does not materially detract
from their amenability to reform and rehabilitatiohregard is had to the positive aspects of
their characters as evidenced by their apparemihyecfree and socially constructive lives
thus far. Denial and cover-up appear in any everite an integral characteristic of the
culture of vigilantism. This is evidenced by tlefusal or inability of affected communities
to treat it as an evil rather than a good, ancctresequent lack of cooperation with which the

police and the courts have to deal in cases inlwihis a feature.

[30] As already recorded, the period and conditions @afrectional supervision are
designed to be severe to reflect the gravity ofdtimes. It is for this reason that there is
deliberately no provision permitting the Commisgpoof Correctional Services to ameliorate
or remit any of the defined community correctiontached to the sentence. | have also
sought to provide a measure of restorative judbigevay of determining that each of the
accused should pay a measure of monetary compamgaticertain of the complainants or
their families. The amounts determined are nomamal the conditions are not intended in
any way to detract from the right of any affectenplainant or other person to institute
proceedings against any of the accused for additicompensation in damages in any
amount which they are able to prove; the compengatovards are intended to be a token or
solatium,and not a financial measure of loss. | have @ahiZolani Ntliziyombi from the
complainants to be compensated because of hisompecative attitude in the prosecution of
the accused. The sentence of imprisonment to pesed on accused 2 differs from those to
be imposed on accused 1 and 3 so as to refleddéhatas not convicted of house breaking on

count five.

[31] In determining upon a sentence of correctional sugien | have decided to treat the
offences of which the accused have been convidigoutarly, as one, for the purposes of
sentence. In adopting this approach | have natl@sieed the line of authority which calls it
into question; see e.@irector of Public Prosecutions, Transvaal v Pip#i2013 (1) SACR

107 (SCA), at para 27, and the other cases citee.thwhile recognising the undesirability

% Footnotes omitted.
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of globular sentencing as a general rule, thereiacamstances when it is indicated. And the
authorities to which | have just referred themsglkecognise as much. It is appropriate in
this case because the offences were committedrissgdahe carrying out of a single course
of conduct and because it would be impracticabléotmulate and attach the conditions of

correctional supervision to the offences in a congmtial manner.

[32] Taking all counts of which they were convicted ag dor the purposes of sentence,
ACCUSED 1 AND 3are each sentenced to SEVEN (7) YEARS' IMPRISONMENhich
shall be wholly SUSPENDED FOR A PERIOD OF FIVE (BEARS on the following

conditions:

1. That the accused are not convicted of any offencenaitted during the period
of suspension involving assault, kidnapping or letwsaking for which a
sentence of imprisonment without the option ofne fis imposed.

2. That the accused undergo a period of three yearsrodctional supervision in
terms of s 276(1)(h) of the Criminal Procedure Bttof 1977 comprising of

the following community corrections:

(a) House arrest for the full duration of the period adrrectional
supervision at their current fixed abodes or subtleroplace as might
be determined by the Commissioner for Correctidbatvices on
written application by the accused and on termiset@etermined by
the Commissioner of Correctional Services, but Wishall provide
that the accused shall be confined to their platedode for no less
than eight hours on any day in which they are eeda(m
employment and for no less than 12 hours on anyirdashich they
are not so engaged.

(b) 625 hours of community service to be undertakethatrate of not
less than 16 hours of service per calendar montinglthe period of
correctional supervision. Subject to the aforegpthe nature of the
community service and the place and times duringhvh shall be
undertaken shall be determined by the Commissioh€orrectional

Services.

(c) The retention of his employment, or failing thats bonscientiously,
and to the satisfaction of the Commissioner of €dronal Services,
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seeking employment during the period of correcticngervision.
In the event that the accused is for any time duthe period of
correctional supervision unemployed he shall sukahithe end of
each month to a correctional official designatedi®yCommissioner
of Correctional Services a report detailing thepstee has taken to
seek employment vouched by such supporting docwatientas the
Commissioner or the designated official may requireThe
Commissioner’s attention is directed to the pransiof s 61(2) of
the Correctional Services Act 111 of 1998, whiclquiee the

Commissioner to assist in the attempt to find emyplent.

(d) The payment of compensation in the amounts fixedvbeo the

following persons:
Lwando Sydney Somdaka in the amount of R1000

Violet Thembisa Ndabambi (the mother of the latediden Mzamo
Ndabambi) in the sum of R1000.

Xoliswa Sani in the sum of R500.

Payment of the aforementioned compensation shallirom such
instalments and at such times as may be directed they
Commissioner of Correctional Services with regardhie accused’s
income and reasonable expenditure requirementsf g which

may be required by the Commissioner. Written prafgbayment of
the compensation must be vouched by the accusedhdo

Commissioner in accordance with his directions.

(e) Participation in such treatment, development andppsu

(f)

programmes as may be determined by the Commissiofer
Correctional Services. The accused are directegutumit to a
complete assessment by a social worker of the MDrepat of
Correctional Services to facilitate the determioati of the

programmes in which they should participate.

Payment of such amount towards the costs of thenuority
corrections to which he is subjected in terms hHeremstalments as
may be determined by the Commissioner of Correati@ervices
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after regard to the accused’s income and reasoraipenditure
requirements, proof of which may be required by @menmissioner

for this purpose.

(9) Restriction to the magisterial districts of the €apNynberg,
Simon’s Town, Bellville, Goodwood, Somerset WestraBd and
Kuils River and such other districts as the Comioss of
Correctional Services may on written application thg accused
determine for the purposes of facilitating the aeclis engagement

in employment, or for compassionate reasons.

(h) Refrains for the whole of the period of correctibsapervision from

the use of alcohol or illegal drugs.

(i) Prohibition during the whole of the period of catrenal supervision
from attendance at any place such as a tavernppshebeen where

alcoholic beverages are served.

() Monitoring by the Department of Correctional Seegcincluding
electronic tagging if so determined by the Comnoiser, in order to

ensure compliance with the conditions of correal@upervision.

(k) The obligation to inform the Commissioner of Cotragal Services

in advance of any change of residential and/or veaidiress.

3. That the accused shall report to the Correcti@féicer at 17 Corporation
Street, Cape Town by no later than 14h00 on Wedryesy April 2013, for

the purpose of commencing his correctional supienvis

[33] Taking all counts of which he was convicted as @orethe purposes of sentence,
ACCUSED 2 is sentenced to six (6) years’ imprisonment, whighall be wholly
SUSPENDED FOR A PERIOD OF FIVE (5) YEARS the same conditions as those set out

in paragraphs 1, 2 and 3 of the conditions of susipa attached to the sentences of

imprisonment imposed on accused 1 and 3, savehthadebreaking shall in his case be
excluded from the offences listed in paragraph thefconditions.

A.G. BINNS-WARD
Judge of the High Court



