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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter between:
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KELLY-ANNE DUARTE
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SHIREEN SITY
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CHANGCHUAN LIN
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Court: GRIESEL J
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JUDGMENT




GRIESEL J:

[1] This is a rather unusual application in which is@ght to cancel
and set aside the registration of transfer of themavable property, erf
6020 Constantia, situated at 7 Wittebomen Road,staotia (‘the
property’), that was effected by the second respofidhe Registrar of
Deeds, to the first respondent, Mrs Kelly-Anne Deaon 7 September
2011.

[2] The applicant is Mr Chao-Chen Chen, a Taiwanesemsaf who
was born on 15 August 1962. It is common causedh&0 June 2011
the first respondent, as purchaser, entered ideed of sale in respect of
the property at a purchase price of R2,2m. In gedddf sale the seller is
described asChen Chao-Chér{‘Chao Chen’)}

[3] The applicant’s case is that the sale and tramdféne property
was effected pursuant to an elaborate fraud perjeetiby someone un-
known to him, who used the name mentioned abovesagited such
name on the deed of sale and power of attorneyowithis knowledge

or consent in order to pass transfer to the fespondent.

[4] The sale was brokered by the sixth respondent,ewthg third,
fourth and fifth respondents are conveyancers wtended to various
stages of the transfer. The seventh and eightronelgmt received the

! Chinese names usually consist of three charact@esfirst character is the family name (surname)

and the other two characters are the given namesording to WikipediaChén (/) is perhaps

the most common surname in Hong Kong and Macauyenitds romanized a€han and is also
common in Taiwan, where it is romanizedGlsen Seehttp://en.wikipedia.org/wiki/Chinesesurname
(accessed on 24/5/13). In this judgment, the orglikidestern convention is followed of reflecting the
given names before the family name of the indivislira question.




proceeds of the purported sale, but both appeé#nannterim to have
absconded. The first respondent is opposing thicagipn, but no relief
Is claimed herein against any of the other respatsdall of whom abide

the court’s decision.

[5] The first respondent stated that she is not ins#ipa to admit or

deny the bulk of the allegations made herein by dbpelicant. She
accordingly required the applicant to prove thegdtions made by him
and, to this end, asked that the matter be reféoresral evidence on the

following issues:

(@) whether or not the applicant was the registereter of the
property when transfer thereof was effected byRlegistrar of

Deeds to the first respondent; and

(b) If so, whether the said transfer was effect@ti the authority or

consent of the applicant.

[6] An order in these terms was duly granted by agreeimetween
the applicant and the first respondent and | adogly heard the oral

evidence of the applicant and various other witeess his behalf.

Ad (a):

[7] In his evidence, the applicant testified that healoee the lawful
owner of the property in question when it was tfamed to him on 6
June 1990 in terms of Deed of Transfer No T3179(#840 that he
remained so until the property was transferrech&ofirst respondent on
7 September 2011.



[8] In support of this claim, the applicant testifidtht he is the
person referred to in the deed of transfer refetoedbove. His name,
personal details (date of birth, marital status;) eind appearance
correspond with the photocopy of his passport ajppgan the papers.
He also signed the power of attorney that was redqub register a mort-
gage bond over the property in 1992.

[9] In addition, evidence was adduced of how the ptyperas
administered on his behalf by his attorneys anderothppointed
representatives since the time he left South AffaxaTaiwan around
1995/1996. The first respondent’s husband, who tasonly witness
called on behalf of the respondents, confirmed ti@athad seen the
applicant living in the house before the latterepdrture in the mid-90s,
after which the house in question became ‘derediotd an ‘eyesore’, as
he put it.

[10] On the evidence as a whole, therefore, it is clear an
overwhelming balance of probability that the apmtit was indeed the
registered owner of the property when transferabiewas effected to
the first respondent in 2011.

Ad (b):

[11] As for the second issue, the applicant emphaticahyed that he
had ever authorised the sale or transfer of thpgrtg. He also denied
having signed the deed of sale and the power ofrey that was relied

on to effect the transfer.



[12] The applicant’s evidence in this regard is suppbltg the facts
(a) that Chao Chen appears to have made use afgadfgassport in
order to persuade the relevant authorities thavd®the person entitled
to pass transfer of the property; (b) that the pip@tph on the passport of
Chao Chen is manifestly not a photograph of thdiegg; (c) that the
signature on the deed of sale and power of attohasybeen forged,;
(d) that the marital status of the seller on thevgroof attorney does not
correspond with that of the applicant; and (e) that purported ‘seller’
as well as the recipients of the proceeds of the appear to have

vanished since finalisation of the transaction.

[13] Regarding the various signatures, the applicardgoted expert
evidence by a handwriting expert, Ms Palm, who carag the genuine
and purported signatures of the applicant and wdrsyasively demon-
strated the dissimilarities between the genuine taeddisputed signa-

tures.

[14] The court is accordingly left with only two altetiv@ hypo-
theses: either the applicant was an innocent viofim fraudulent scam
resulting from the forgery of his signature; ontes somehow complicit
in a plot to transfer the property. While thereamaple support for the
first hypothesis, there is none whatsoever in stppothe second one,
nor was this even suggested to the applicant duwrings-examination
(although this possibility was hinted at, albeitngwhat tentatively, in
the first respondent’s answering affidavit).



[15] Having considered the evidence as a whole, | amnefo doubt
whatsoever that the applicant was not party to wWwle scam. |
accordingly find on a balance of probability tha¢ applicant’s signature
had been forged and that this enabled the perpgsato effect transfer
of the property to the first respondent. It is igetprinciple of our law
that a non-owner cannot transfer ownership, exigegianted authority
by an ownef. The result is that the forged power of attorneypass
transfer herein was ‘mere waste paper’, as it wedsby Bristowe J in
Kristal v RowelF The subsequent deed of transfer issued in favicineo
first respondent therefore conferred no right the f any sort upon her

and it follows that the applicant is entitled te ttelief claimed.

Costs

[16] There was some argument before me as to the apgeprder
as to costs that should be granted in the circumasta MrDonen on
behalf of the applicant, asked for an order fort€against the first
respondent in accordance with the general prindipé costs should
ordinarily follow the result. MiWalther, on behalf of the first respond-
ent, argued that she was obliged, if she wantsutsue her remedies
against the ‘seller’ or the conveyancer, to putwpilis defensioagainst

the applicant’s action for evictich.

[17] In my view, the argument advanced on behalf of tingt
respondent is no ground for depriving the succésgiplicant of his

costs herein. In any event, it would seem thatcthsts of a defence can

2Wille’s Principles of South African Laged p 521.
$1904 TH 66 at 71.
“ See eg 24awsa(2ed) para 91.



eventually be recovered from the seller (or othalty party/parties) as

part of the compensation claimed.

Order

[18] In the circumstances, it is ordered as follows:

@ The registration of transfer to the first respondent of the
immovable property, Erf 6020 Constantia, Situated at 7
Wittebomen Road, Constantia, Western Cape, that was
effected by the second respondent on 7 September 2011, is

declar ed to be of no effect;

(b) The second respondent is directed to cance the afore-

mentioned transfer:

(c) The first respondent and all those holding under her are
forthwith g ected from the aforementioned property;

(d) The first respondent is ordered to pay the costs of the appli-
cation, including the reasonable travelling expenses of the
applicant and the witness Robert Hsiang; the qualifying
expenses of the expert witness, Ms Yvette Palm; and the costs
of the Chineseinterpreter.

B M GRIESEL
Judge of the High Court

® Lawsa, loc cit.



