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FOURIE, J:

[1] The applicant, who purports to act in the paliterest on behalf dthe
people of the Republic of South Africasgeks a final interdict on an urgent
basis, compelling the first and second respondentster alia, suspend all
commercial fishing activities in the South Africakest Coast Rock Lobster
(“WCRL"fishery, with immediate effect so as to @aN the WCRL stock to
recover to above a minimum standard of 20% of riesgxploitation level. The
ancillary and alternative relief sought,entails itmteoduction of measures aimed

at the achieving of the main goal, namely to sawe WCRL from, what



applicant perceives to be, over-exploitation whiah lead to the commercial

and/or biological extinction of the species.

[2] The application is opposed by the governmemtdpondents (first
andsecond respondents), as well as the furtheomdspts, the latter being
entities representing the interests of some 2508eh® of commercial fishing
rights for WCRL, who are directly dependent on WERL fishery for their
livelihood. In the main, the respondents opposeafty@ication on the basis that
there are no factual, legal or scientific groundsolv call for the suspension of
commercial fishing activities in the WCRL fisheryhe respondents further
contend that, if the court were to grant the dcaatid far-reaching relief sought
by the applicant, it would cause irreparable finahprejudice and hardship to
the rights holders, which is not justified, esplgidhaving regard to the
scientific and efficient manner in which the WCREHhery is managed by the
Fisheries Branch of the Department of Agricultiferestry and Fisheries (“the

department”).

[3] At the outset, it is necessary to reiteratet e requirements for the

granting of a final interdict, are the following:

a) Firstly, the applicant has to show that she hakar a¢ight which she

seeks to protect by means of an interdict.



b) Secondly, she has to show an interferenceby thmoneents with the
exercise of the right which she possesses.
c) Thirdly, she has to prove that there is no othdisfsa&tory remedy

available to her than the granting of a final idtet.

[4] In view of the conclusion that | have reachedthis matter, it is not
necessary for me to dwell on the issue of applisdotus standiwhich has
been pertinently raised by respondents.Nor do €hawspend much time on the
first requirement mentioned above, i.e. whetherlieppt has shown the
existence of a clear right. It would suffice to shgat she apparently bases this

right on section 24 (b) (iii) of the Constitutiat®96, which reads as follows:

“Everyone has the right to have the environmentgxted, for the benefit
of present and future generations, through reastmadégislative and
other measures that secure ecologically sustaindbleelopment and use
of natural resources by promoting justifiable econo and social

development”.

[5] For purposes of this judgment, | accept thabliapnt has satisfied the
first requirement for the granting of a final irdest, i.e. that she has a clear
right to the protection of the environment, inchglithe protection of the

WCRL. With regard to the second requirement for giianting of a final



interdict, it has to be determined whether appli¢aas shown that her right is
being interfered with by the respondents. She lbashow, at least, that a
reasonable apprehension of injury exists and sheqisired to set out the facts

grounding this apprehension in her founding affidav

[6] The main thrust of the applicant’s case for ginanting of the interdict, is
the allegation that the WCRL resource has been @mially over-exploited to
the extent that it has been reduced to only 3,1%sqgéristine pre-exploitation
level for the 2012-13 season. On the strength tieshe contends that the
WCRL is on the brink of extinction and that tft@ping point may already
have been reached’Therefore, she arguesthat immediate interventson

required.

[7] However, what does not appear from the apptisdiounding papers, is
that the WCRL resource has, in fact, fluctuated mange between 2% and 4%
of pristine pre-exploitation levels since about tH©60’'s, but this
notwithstanding, the resource has continued todbhed sustainably. As pointed
out by the respondents, the statistic of 3,1% refeto by applicant, did not
suddenly arise in the 2012-13 season, necessitatiggemergency measures.

This is borne out by the department’s status repamhexed to applicant’s



founding affidavit, which illustrates the annuabimass of male rock lobsters in
relation to pristine values for the resource ashmle It is clear from this
graphthat the WCRL resource has been fluctuatingvden 2% and 4% of

pristine pre-exploitation levels since 1960.

[8] Itis so that all the parties concerned acdkat it is constantly necessary
to take steps to enhance the recovery of the WG#source, but first and
second respondents contend that this is exactlyt Wwhsa been done by the
department. To put it differently, the first andtered respondents emphatically
deny any suggestion that they, and in particulardépartment, have interfered
with or infringed upon the applicant’s constitutamright to have the WCRL

resource protected.

[9] Section 24 of the Constitution envisaged theoruction of legislation to,
inter alia, secure ecologically sustainable development asel of natural
resources.To this end the Marine Living Resources Mo. 18 of 1998 (“the
MLRA"), was introduced. The MLRA regulates the alldion and management
of long term fishing rights, including the WCRL Higg rights. The Act
embodies the pillars of the new fishing policy, athiare sustainability, equity

and stability within the industry. The MLRA confeen array of statutory



powers and responsibilities on the first respondemnt she, or her delegate, is
required to strike the balance of achieving theinmpin utilisation and
sustainable development of marine living resoureds|st at the same time
ensuring that marine living resources are utilis@chieve economic growth

and employment creation.

[10] The deponent to the answering affidavit of thest and second
respondents, has at length explained the stepspeywkdures taken by the
Minister and the department in fulfilling their deg and obligations in terms of
the MLRA. Whilst these respondents concede thatWiidR resource is under
pressure, they maintain that it is being carefaolignitored and managed within
a sound scientific framework that has sustaingtég a foundational objective.
They contend that the department has taken exeemseasures over the years
to ensure that the WCRL fishery is managed in aunit&lgje, stable and
sustainable manner. To this end, the departmentebtablished a Scientific
Working Group (“the SWG”) for WCRL, to provide soiic advice in the
management of the fishery. The SWG consists of rakweell-respected
scientists who, together with fisheries managemerperts and other
stakeholders, meet regularly to assess the stéattiee AVCRL resource. They
consider all available data and evidence in ordeddtermine the status and

projected growth of the resource, and to recomnmnthe rebuilding strategy



for the resource.The SWG also advises on the giieectotal allowable catch
(“the TAC”) of WCRL, in terms of an Operation Mareagent
Procedure(*OMP”) which has been developed to p®wadasis for setting the

TAC for the resource.

[11] The first OMP was developed in 1997, afteengive consultation with
the industry and other role players.It appliedecputionary approach in respect
of managing the WCRL resource, in accordance wiiknsifically accepted
guidelines. The 1997 OMP also introduced a relngjditrategy for the WCRL
resource, with a target recovery of 20% above 8861evel of the exploitable
biomass by the year 2006. By 2003, the resourcerhptbved to 16% above
the 1996 level. However, by 2006,the resource aduce had decreased to 18%
below the 1996 level. The commercial TAC was theeefdecreased by 10%
for the following three consecutive fishing seasonsan attempt to rebuild the

stock to the new target of 20% above the 2006 ley&016.

[12] The OMP was subsequently revised in 2000, 2@087 and 2011. The
OMPs that have been developed and used in mantdger\yCRL resource over
the years, have also been subjected to rigorowsnitional scientific peer

review by leading fisheries scientists and havenegrsignificant praise and



respect. The OMP adopted in 2011, aimed to rebin&l exploitable male

component of the WCRL resource to 35% above thé 8| by 2021.

[13] It should be borne in mind that OMP-2011 aleakes provision for
“exceptional circumstances’measures, which would allow for more radical
reductions in TACs, should resource monitoring datlicate that trends in
abundance are proving worse than projected. Apgpefidhereto, sets out the
process for determining whether exceptional cirdamses exist. This provides
for written representations to be made to the selewvorking group and if,
upon the consideration thereof, the working grogpeas that exceptional
circumstances exist, it will determine the severty the exceptional

circumstances and enact the process of actioruset dppendix 6.

[14] The respondents contend that the informatitacqn before the court
shows that the department has, after consideraatsgic and management
intervention, determined that the continued utiiaof the WCRL resource is
possible on a sustainable basis. In particularT#€s recommended under the
OMPs are projected to result in increases in abure# the future and hence
are less than the sustainable levels of catch woeld here is, according to the

respondents, no scientific basis for the concluglmat the WCRL source is
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over-exploited to the extent that it faces extmmti On the contrary, the
respondents contend that the management of tresinees by the Minister and
the department, having regard to the goals sehbyMLRA, has resulted in
some recovery whilst keeping the probability ofter reduction of the WCRL

source low.

[15] In view of this body of evidence produced Ime trespondents, it surely
cannot be said that the Minister and/or the departrhave interfered with or
infringed upon the applicant’s constitutional righy failing to take reasonable
measures to secure or enhance the ecologicallgisabte development of the
WCRL. The applicant cannot dispute that the ext@nsneasures put in place
by the department in an attempt to protect the WGRBILrce, are scientifically

justified and have received wide acclamation froqpegts in this field.

[16] The applicant was accordingly constrained rigua that the steps taken
by the department are insufficient, as the WCRIlouese is in far more danger
of commercial extinction than the department reaslisin this regard, she
submitted that all commercial fishing activitiestire WCRL fishery should be
suspended immediately, so as to allow the WCRLkstogecover to above the

internationally accepted minimum standard of 20%isopre-exploitation level.
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According to the applicant, 20% is the point ataethiaccording to international
best practice, all fishing activities should bepmrgled. The difficulty that |
have with this submission, is that applicant has meberred to any expert
scientific evidence or other credible authoritystdstantiate this so-called best
practice rule. She has attempted to rely on cel&A legislation, but no clear
principle emerges, particularly as there are so ymasariables and
imponderables,which show that matters of this mat@n only be properly dealt
with and managed on a case by case basis, havgaydréo the peculiar
circumstances of each case.lt is clear to me tieketis no proof at all of an
internationally accepted minimum benchmark of 2@% contended for by the

applicant.

[17] The applicant has also pointed to the factt e first and second
respondents have failed to implement the recommemdaof the SWG, in
determining the TAC allocation for the 2012/13 WCRishing season.
However, as pointed out by respondents, thisdetisas not been attacked by
means of an appeal in terms of section 80 of th&kLwith the result that the
2012/13 TAC allocation stands unchallenged. In ewsnt, it has to be borne in
mind that, in determining the TAC, the departmead to balance competing
factors and in the process decided to allocatsdnge TAC as was allocated in

the 2011/12 season. Although the SWG’'s recommemuatior the TAC
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allocation for 2012/13 WCRL fishing were not aceptthe recovery plan for
the WCRL resource remains intact. As pointed auttheir answering
affidavits, the first and second respondents rernammitted to rebuilding the

2006 exploitable male biomass level of the WCRL3b%6 by 2021.

[18] In conclusion, | find that the applicant hast mdvanced any basis at all
for a finding that her constitutional right, or tbenstitutional right of the people
of South Africa, with regard to the environmentgdam particular with regard to
the WCRL resource, has been prejudiced or infrifigedny of the respondents.
It follows that she has failed to satisfy this regment for the granting of a

final interdict.

[19] Furthermore, and in any event, the applicad tismally failed to prove
the third requisite for the grant of a final intetd namely that there is no other
satisfactory remedy available to her. It shouldboene in mind that a final

interdict is a drastic remedy and the court hassaretion to grant or refuse
same. The court will therefore not, in general,ngran interdict when the
applicant can obtain adequate redress in some fathmarof ordinary relief. An

applicant for a permanent interdict must allege asthblish, on a balance of

probability, that he or she has no alternativellegmedy.
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See C. B Prest,he Law and Practice of Interdicts pages 45-46.

[20] In the instant matter there are several adteve remedies available to the
applicant. She has not attempted to pursue anyieshtand merely contends
that, as a lay person, she was not aware of hat leghedies. However, the
absence of knowledge on her part, cannot overcomelitficulty presented by
her failure to employ available alternative remsdibefore approaching the
court for the granting of a drastic interdict ofistthature. The alternative

remedies include the following:

a)A request directed to the first respondent in teoghsection 16 of the
MLRA, to declare emergency measures. The sectioviges that, if any
emergency occurs that endangers or may endangeksstd fish or
aquatic life, the Minister may take steps which miaglude the
suspension of all or any of the fishing in a figher part of a fishery.

b) The taking of steps to propose an exceptional gistances review in
terms of Appendix 6 of the 2011 OMP.

c) An internal appeal in terms of section 80 of theRM_against the TAC
allocation for the 2012/13 WCRL fishing season.

d) A review in terms of the Promotion of Administragivdustice Act No. 3
of 2000, for the setting aside of the TAC determorafor the 2012/13

season.
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[21] | should add that, in exercising its discratithe court should also bear in
mind the huge financial implications and social egal that would be caused
by the granting of the interdict. The applicant @eted that the interdict sought
by her could very well be of a perpetual natureatoleast endure for a number
of years. In my view, it would be totally irrespdris for the court to consider
the granting of an interdict in these circumstanpeasticularly in the absence of
any convincing evidence, thereby causing finang@atjudice and social
upheaval on such a grand scale. Even the alteenateasures suggested by the
applicant, would cause severe prejudice and iredparharm. | therefore
conclude that, on the papers before me, the applitas not made out a case

for relief and the application therefore falls ®dismissed.

[22] This brings me to the issue of costs. The ganelle is that costs are to
follow the event. From this it follows that the pesmdents, as the successful
parties, would ordinarily be entitled to a costdesrin their favour. This general

rule should only be departed from in exceptionadwonstances.

[23] However, with the advent of our new constatl era, the courts have
on occasion held that litigants who seek to enfamestitutional rights and/or

raise matters of public importance, should not sealiraged from enforcing
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their rights by having to run the risk of having pay the costs of their

governmental adversaries. But this approach isinqualified. If an application

Is frivolous or vexatious, or in any other way nfasily inappropriate, the

applicant should not expect that the worthinesgtsotause will immunise it

against an adverse costs award. The mere labeliilitggation as constitutional

or in the public interest will in itself not be amgh to invoke this approach. The
Issues must be genuine and substantive, and tidg constitutional or public

interest considerations relevant to the adjudicatiSeeBiowatch Trust v

Registrar, Genetic Resources2009 (6)SA 232 (CC) at paragraphs 21-25.

[24] The instant application was, for the reasamsihed above, doomed to
failure from its inception. Normally, this woulds@t in an adverse costs order
against the applicant. However, as explained alshe professed to enforce her
constitutional rights, while also acting in the palinterest. | have no reason to
doubt herbona fidesand it was abundantly clear to me that she wasllyho
motivated by her real concern for the environmemid in particular, the

survival of the WCRL resource. Although the apglma may have been ill-

conceived, with the applicant rushing in withouking steps to properly

consider the alternative remedies available to Iheannot find that her conduct
should be branded as frivolous or vexatious. Thar@ssion | gained is that she

verily believed that, particularly the first andcead respondents, were failing
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In their constitutional duty to take proper measui@ secure the ecologically
sustainable development and use of the WCRL resolmcview thereof, | do
not believe that applicant should be held liabletiie costs of her governmental

adversaries i.e. the first and second respondents.

[25] However, in my view, the relationship betwespplicant and the non-
governmental respondents is radically differente 8las not locked in battle
with them regarding her constitutional rights orttaes of public interest. These
respondents were joined by order of court, as tieela direct and substantial
interest in the outcome of the litigation. In effethese respondents were
obliged to oppose the application to protect theelihood or the livelihood of
their members, as well as their business intergsthie circumstances, | see no
reason why these respondents, who have successpplysed the application,

should not be entitled to their costs.

[26] In the result the following order is made:

1) The application is dismissed.
2) The applicant is ordered to pay the costs of dut@® non-governmental

respondents who opposed the application.
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P B Fourie, J



