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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:          A137/2013 

DATE:             3 DECEMBER 2014 5 

In the matter between:  

NANDIPHA MSHUDULU                 Appel lant 

and 

THE STATE                 Respondent 

 10 

EX TEMPORE JUDGMENT 

 

ROGERS J :  

[1]   This is an appl icat ion for leave to appeal against  the 

judgment we del ivered on 4 November 2014. Our judgment was 15 

in turn given on appeal to us f rom the regional court  against 

the appel lant ’s convict ion and sentence on two counts.  Mr  van 

der Berg now appears for the appel lant .  Ms Mcani cont inues to 

represent the State.  

 20 

[2]   The in i t ia l  quest ion we required counsel to address us on 

is the quest ion whether we have the jur isdict ion to enterta in 

the appl icat ion for leave to appeal or whe ther,  in terms of  the 

Superior Courts Act ,  a further appeal c an only be pursued on 

specia l  leave granted by the Supreme Court  of  Appeal.  On the 25 
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face of  i t  the judgment of  the Supreme Court  of  Appeal in Van 

Wyk v The State 2014 ZASCA 152 appears to be dispo si t ive 

against  the appel lant  in the present case. In that case ,  where 

judgment was del ivered on 29 September 2014, the Supreme 

Court  of  Appeal held that  where a High Court  has,  in a cr iminal 5 

matter ,  d ismissed an appeal on appeal to i t  f rom a lower court ,  

s 16(1)(b) of  the Superior Courts Act  has the ef fect  that  only 

the Supreme Court  of  Appeal can grant leave for a further 

appeal to be pursued and that  the test  is the usual one of  

specia l  leave requir ing some specia l  c i rcumstances over and 10 

above a reasonable prospect of  success.  

 

[3]   Mr van der Berg argued , however,  that  the Van Wyk  

judgment does not address the  quest ion as to which cases, i f  

any,  fa l l  to be determined with reference to the repealed 15 

Supreme Court  Act  on the basis that  the appel lant has a 

vested r ight  to the now repealed appeal procedure.  In that 

regard we were referred to two conf l ict ing judgments in th is 

d ivis ion,  the f i rst  being Imador v The State  2014 ZAWCHC 66 

and the second Tuntubele v The State  2014 ZAWCHC 91. Both 20 

of  these are judgments of  two judges of  th is d ivis ion.    

 

[4]   In the Imador  case Bl ignault  J with whom Nyman AJ 

concurred, found, f i rst ly,  that  on a proper interpretat ion of  the 

new Superior Courts Act ,  read with the Criminal Procedure Act, 25 
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the r ight  of  a further appeal f rom the High Court  to the 

Supreme Court  of Appeal had been abol ished al l  together.  In 

the second instance , he found that  th is abol i t ion of  a further 

appeal d id not  af fect  the appel lant ’s r ight  in Imador  to pursue 

a second appeal under the repealed l egis lat ion because, so it  5 

was held,  he had a vested r ight to that further appeal in 

accordance with the old procedure.  

 

[5]   In Tuntubele  Binns-Ward and Schippers JJ d isagreed with 

th is view, hold ing that  the earl iest t ime at which there could be 10 

a vested r ight  to pursue a part icular statutory appeal 

procedure was at  the t ime of  del ivery of  the adverse judgment 

against  which leave to appeal was sought.  That contrasts with 

the f inding in Imador  where i t  was said that ,  once an accused 

person has been convicted and sen tenced in the court  of  f i rst  15 

instance, he has a vested r ight  i n terms of  the then prevai l ing 

legis lat ion to pursue al l  appeal avenues for which the law then 

al lows.  

 

[6]   As appl ied to the facts of  the present case, we have the 20 

si tuat ion that  the appel lant  was convicted in the t r ia l  court  on 

22 February 2013 and sentenced on 9 Apri l  2013. The Superior 

Courts Act  came into force on 23 August 2013. The appeal 

before us was only heard and decided upon in November 2014. 

In accordance with the Imador judgment,  the r ight  to the old 25 
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appeal procedures would have vested in the appel lant  pr ior to 

the coming into force of  the new legis lat ion.  In accordance 

with Tuntubele ,  the r ight  to pursue a further appeal would only 

have vested when we del ivered judgment in November  2014, 

which was af ter the new Act came into force and as a result  of  5 

which the new procedure rather than the old would apply.   

 

[7]   The quest ion of  vested r ights and the ent i t lement to re ly 

on the repealed legis lat ion was not specif ical ly addressed in 

Van Wyk’s  case.  What was specif ical ly held was that  Imador  10 

was incorrect  in f inding that  the r ight  to a further appeal had 

been abol ished al l  together.  Now i t  is  c lear f rom the judgment  

in Van Wyk  that  the Supreme Court of  Appeal considered the 

conf l ict ing decis ions which had been given in the provincia l  

d ivis ions,  as both Imador  and Tuntubele  were ci ted in a 15 

footnote to the judgment.    

 

[8]   I  th ink we may accept that  i f  the Supreme Court  of  Appeal 

had been persuaded by Imador ’s  f inding regarding vested 

r ights,  the court  would have dealt  wi th i t ,  because i t  is  c lear 20 

that  i t  would have been direct ly appl icable to the disposi t ion of  

the Van Wyk  appeal.   I  say that  because in paragraph 33 of  the 

Van Wyk  judgment i t  is  recorded that the appel lant had been in 

pr ison since being sentenced on 25 March 2011 . I t  was thus 

clear to the Supreme Court  of  Appeal in Van Wyk  that  the 25 
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convict ion and sentence had occurred wel l  before the coming 

into force of  the Superior Courts Act.  That d id not  pre vent the 

court  f rom f inding that ,  wi th the coming into force of  the 

Superior Courts Act ,  the North Gauteng High Court ,  which had 

heard the appeal in Van Wyk ,  d id not  have jur isdict ion to 5 

consider an appl icat ion for leave to appeal and that  there 

needed to be a case for specia l  leave under the provis ions of  

s 16(1)(b) of  the new Act.  

 

[9]   Mr van der Berg ra ised an al ternat ive argument which was 10 

to the ef fect  that  the vested r ight ,  i f  i t  d id not vest  when the 

accused person was convicted and sentenced in the t r ia l  court,  

at  least  vested once the appeal to the High Court  became 

pending in th is court .  There is some dif f icul ty in knowing at  

precisely what point  in the appel late procedure an appeal in 15 

th is court  can be said to become pending and whether that 

event occurred before or af ter 23 August 2013. However,  I  do 

not th ink i t  is  necessary to resolve that  quest ion.  I  say so 

because I  am in respectfu l  concurrence with the view that  was 

reached in Tuntubele  that  the r ight  to pursue a part icular 20 

appeal procedure cannot vest  unti l  the advers e judgment 

against  which one wishes to appeal has been handed down.  

That ,  as we know in th is case ,  occurred wel l  af ter the Superior 

Courts Act  came into force.  

 25 
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[10]   Reference was made in passing to the provis ions of  

s 52(1) of  the Superior Courts Act  where i t  is  provided that ,  

subject to sect ion 27, proceedings pending in any court  at the 

commencement of  the Act must be cont inued and concluded as 

i f  the Act  had not been passed. Subsect ion 2 says that 5 

proceedings must ,  for purposes of  s  52,  be deemed to be 

pending i f ,  at  the commencement of  th e Act,  a summons has 

been issued but judgment has not been passed.  

 

[11]   In my view ‘proceedings ’  as contemplated in sect ion 52 10 

are proceedings which terminate in a judgment.  From that  i t  

seems to me to be clear that ,  in the course of  the cr iminal 

just ice process in re lat ion to a part icular person, there may be 

a sequence of  ‘proceedings ’ .  The f i rst  proceedings start  in the 

t r ia l  court  and are concluded upon sentence and convict ion.  I f  15 

the accused person wishes to appeal,  he commences further 

proceedings by del iver ing an appl icat ion for leave to appeal 

and those proceedings are terminated upon the giving of  a 

decis ion thereon by the t r ia l  court .  There then starts appeal 

proceedings in the High Court  which are terminated with a 20 

judgment of  th is court .  I f  th is Court  has jur isdict ion,  further 

proceedings may then be commenced by way of  an appl icat ion 

for leave to further appeal to the Supreme Court  of  Appeal ,  

and such proceedings  would be terminated by the judgment of  

th is court  giv ing or refusing leave.  Appeal proceedings might 25 
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then commence in the Supreme Court  of  Appeal,  again 

terminated by that court ’s judgment on further appeal.  

 

[12]   On the assumpt ion that  the appel lant ’s appeal in th is 

court  became pending in th is court  before 23 August 2013, the 5 

appel lant  had a r ight  to have her appeal in this court 

determined in accordance with the law as i t  stood pr ior to the 

coming into force of  the Superior Courts Act  (assuming that 

the Superior Courts Act  otherwise ha s any bearing on the 

determinat ion of  the appeal ) .  Her appl icat ion to us for leave to 10 

appeal against  our judgment is a new proceeding which has 

been inst i tuted af ter the coming into force of  the Superior 

Courts Act .  

 

[13]   The quest ion of  the ef fect  of  procedural  amendments on 15 

pending proceedings has been the subject  of  many decis ions, 

one of  the more recent being Unitrans Passenger (Pty) L imited 

t /a Greyhound Coach Lines v Chairman Nat ional Transport 

Commission and Others  1999 (4) SA 1 (SCA).  That case refers 

to the t rend in case law towards the view that  statutory 20 

amendments of  a procedural nature tend to operate 

prospect ively in regard to matters a lready before the courts, 

whereas statutory amendments af fect ing the substant ive r ights 

of  part ies general ly do not af fect  pending proceedings.  Ol ivier  

JA pointed out that  the dist inct ion was not a l l  together 25 
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sat isfactory because amendments which may appear to be of  a 

procedural  nature may be found on analysis to have 

substant ive ef fects.  He said that  u l t imately i t  was a matter of  

the proper interpretat ion of  the re levant legis lat ion ,  a process 

in which quest ions of  fa irness and equity should be 5 

considered.  

 

[14]   In that  case and in the earl ier leading case of  Bel l  v  

Voorsi t ter van die Rasklassi f ikasie Raad en Andere  1968 (2) 

SA 678 (A) the courts were concerned with proceedings of  10 

quasi- judic ia l  nature before administrat ive bodies ,  where a 

person had in i t iated proceedings before the administrat ive 

body only to f ind that ,  midway through those proceedings , 

some change in procedure was ef fected by statute which 

ef fect ively took  away their  r ight  to take the proceedings to 15 

complet ion.  I t  was in those circumstances that  one would more 

readi ly f ind that the amendment does not af fect pending 

proceedings.  That was the si tuat ion in the Unitrans  case where 

Ol ivier JA said the fo l lowing in para 23:  

‘Of  course there may be cases where an amending statute 20 

in t roduces new procedural  provis ions which may ,  on a proper 

in terpretat ion ,  leave intact  the steps that  have a l ready been taken 

and operate prospect ive ly only .  But  that  wi l l  not  be the posi t ion 

where a prospect ive operat ion would  render  abor t ive the steps 

taken in the past  – unless such was the c lear  in tent ion of  the 25 

leg is lator .  To apply the statute to the pending appl icat ion in the 

present  case would ext inguish there and then the abi l i t y to proceed 
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with the appl icat ion .  I t  would nul l i f y the steps a l ready taken by 

Interkaap. ’  

 

[15]   I  have already indicated how I  would interpret  the not ion 

of  pending proceedings in s  52.  Such an interpretat ion would 5 

avoid the si tuat ion contemplated in para 23 of  Unitrans where 

steps taken in certa in proceeding might be rendered abort ive 

because of  a change of  procedure midstream. I t  is  c lear that  in 

the present case no steps which the appel lant  has taken u p to 

now wi l l  have been rendered abort ive.  She pursued her appeal 10 

in th is court  to i ts conclusion in accordance with the law as i t  

prevai led at  a l l  mater ia l  t imes. No appl icat ion for leave to 

pursue a further appeal has been rendered abort ive ,  af ter i t  

was inst i tuted,  by vir tue of  the statutory amendment.  The 

appl icat ion for further leave to appeal was only inst i tuted very 15 

recent ly and wel l  af ter the Superior Courts Act  came into 

force. 

 

[16]   Apart  f rom those considerat ions of  fa irness and equity,  I  

do not  th ink that fa irness and equity requires that  accused 20 

persons should have a r ight  to pursue an appeal by using an 

old procedure merely because that was the procedure which 

appl ied ei ther when they were convicted or when the appeal 

became pending in the intermediate court .  The lawmaker has 

evident ly thought i t  fa ir  and r ight  that  to pursue a second 25 
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appeal certa in part icular requirements should be met and there 

is no unfairness in saying that  the appel lant,  l ike a great many 

other accused persons, wi l l  need t o sat isfy that  test  i f  she is to 

pursue a further appeal.   

 5 

[17]   Mr van der Berg referred us to s  35(1)(o) of  the 

Const i tut ion which says that  a r ight  of  appeal is one of  the 

fundamental  fa ir  tr ia l  r ights of  an accused person. However,  

that  sect ion does not give an unqual i f ied r ight  of  appeal 

because, as we know, requirements for leave to appeal have 10 

been found to be const i tut ional ly va l id.  Moreover,  the r ight  to 

appeal,  which is guaranteed, is not  the r ight  to use a 

procedure which happens to be in p lace at a part icular point  in 

t ime or when the Const i tut ion was enacted but merely a r ight  

to pursue an appeal in accordance with the law that  prevai ls at 15 

the re levant t ime.  The new appeal procedures under the 

Superior Courts Act  are not  challenged for const itu t ional 

inval id i ty.   I  therefore do not th ink that  s  35(1)(o) of  the 

Const i tut ion af fects the quest ion of  the interpretat ion of  s  52 of  

the Superior Courts Act  or the quest ion as to  when a vested 20 

r ight  to pursue an appeal accrues.  

 

[18]  I t  seems that ,  i f  Mr van der Berg’s argument were correct ,  

i t  would ef fect ively mean that  s  16(1)(b) of  the Superior Courts 

Act  would not  f ind actual  operat ion in any cases for a number 25 
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of  months,  even several  years .  Al l  pending cases would have 

to be concluded to f inal i ty,  i ncluding appeals to the Supreme 

Court  of  Appeal ,  under o ld legis lat ion.  I  do not th ink that  could 

have been the intent ion of  the lawmaker.  

 5 

[19]   For these reasons I conclude that  we do not have 

jur isdict ion to enterta in the present appl icat ion and that  i t  

should be struck f rom the ro l l .  We raised with counsel whether, 

in the event that we should be wrong in th is conclusion,  i t  

would be desirable for us to express any view on the prospects 10 

of  success with a view perhaps to short -c ircui t ing a referra l 

back to us.  However,  counsel on both sides took the view that 

i f  we do not have jur isdict ion we should leave i t  at  that  and 

express no views on prospects of  success.  

 15 

[20]   The other matter which is before us is an appl icat ion by 

the appel lant for the extension of  bai l ,  to cover the eventual i ty 

that  we might f ind we do not have jur isdict ion or the 

eventual i ty that  we might refuse leave to appeal ( in which case 

the extended bai l  would operate ei ther unt i l  a pet i t ion to the 20 

Supreme Court  of  Appeal has been re jected  or unt i l  any appeal 

which is permit ted to that  court  has been f inal ised ).  The 

appel lant  has been on bai l  s ince some t ime in 2009.  Af ter she 

was convicted and sentenced in the lower court ,  her bai l  was 

extended. Bai l  pending the appeal to th is court  was set  at 25 
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R10 000. The condit ions included that  she should not  reside in 

the Province of  the Western Cape pending the determinat ion of  

her appeal,  that  she should report  to a pol ice stat ion once a 

week, being the CR Swart  pol ice stat ion in Durban , and that 

a l though she would be permit ted to travel  with in the borders of  5 

South Af r ica she would not  be al lowed to go on any 

internat ional f l ights or leave the country for any reason, work 

or le isure.  I  a lso understand that her passport  has been 

surrendered to enforce the bai l  condit ions.  

 10 

[21]   Mr van der Berg referred us to var ious authori t ies which 

deal with the test to be appl ied in extending bai l  pending an 

appeal or a possib le appeal.  The trend of  the later cases is 

that ,  even if  a court  considers that there are n o reasonable 

prospects of  success,  bai l  may be granted if  the appel lant 15 

does not pose a f l ight  r isk and i f  the appeal cannot be said to 

be completely hopeless  or,  put t ing i t  d if ferent ly,  except  in 

those cases which are completely cut  and dr ied against  the 

appel lant  a court  wi l l  lean towards extending bai l  i f  there is no 

f l ight  r isk.  20 

 

[22]   I t  seems to me that ,  subject  to a modest increase in the 

amount of  bai l ,  i t  would be just  to extend i t .  I f  the Supreme 

Court  of  Appeal grants leave ,  that  wi l l  indicate that  there are 

some prospects of  success. I f  the Supreme Court  of  Appeal 25 
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refuses leave to appeal,  that  wi l l  happen in the re lat ively near 

future.  The in just ice for the appel lant ,  i f  she were requi red now 

to be incarcerated but were then af ter a month or two re leased 

again pending an appeal ,  would be greater than is posed by 

the r isk of  f l ight .   5 

 

[23]   For a l l  these reasons the fo l lowing order is made: 1 

[1] In regard to the appl icat ion for leave to appeal,  the 

appl icat ion is struck f rom the ro l l  on the grounds tha t  in terms 

of  s 16(1)(b) of  the Superior Courts Act  10 of  2013 th is court 10 

does not have jur isdict ion to enterta in the appl icat ion.  

[2] In regards to the bai l  appl icat ion,  the appel lant ’s bai l  is 

extended subject to an addit ional amount of  R5  000 being 

lodged as bai l  (br inging the tota l  amount of  bai l  to R15  000) 

and subject to the condit ions set out  in 3 and 4 below.  15 

[3] The appel lant ’s bai l  shal l  automat ical ly lapse on the 

earl ier of  the fo l lowing events:  

(a) i f  she has not,  by Fr iday 16 January 2015, del ivered an  

appl icat ion for specia l  leave to appeal to the Supreme Court  of  

Appeal in terms of  s  16(1)(b) of  the Superior Courts Act 20 

                                            
1 The order  wh ich  fo l l ows  subs t i tu tes  the  one g ive  ora l l y  and is  in  a  fo rm  
to  wh ich  both  counse l  agreed a f te r  the  hear ing .  
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together with any appl icat ion for condonat ion which she may 

require;  

(b) i f  the Supreme Court  of  Appeal refuses the appl icat ion for 

specia l  leave to appeal or refuses any re lated condonat ion 

appl icat ion for the late f i l ing of  the appl icat ion for specia l 5 

leave;  

(c)  i f  the Supreme Court of  Appeal,  having granted special 

leave to appeal,  d ismisses the resultant  appeal.  

[4] The exist ing bai l  condit ions cont inue to apply,  namely:  

(a) The appel lant is not ,  pending the determinat ion of  her 10 

appl icat ion for specia l  leave or any ensuing appeal,  to reside 

in the Western Cape Province.  

(b) The appel lant  must report  once a week to the CR Swart  

Pol ice Stat ion in Durban between the hours of  18h00 and 

20h00. 15 

(c)  The appel lant  may travel  with in the borders of  the Republ ic 

but  may not leave the Republ ic or board any internat ional 

f l ight ,  whether for work or le isure.  

(d) The appel lant ’s passport  shal l  remain sur rendered in the 

custody of  the South Af r ican Pol ice.  20 
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__________________ 

ROGERS, J 

I  agree. 5 

______________________ 

VAN STADEN, AJ  


