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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:         21471/2014 

DATE:           23 DECEMBER 2014 5 

In the matter between:  

THE ECONOMIC FREEDOM FIGHTERS      Appl icants 

AND 20 OTHERS 

And 

THE SPEAKER OF THE NATIONAL                     Respondents 10 

ASSEMBLY AND 3 OTHERS 

 

J U D G M E N T 

 

DAVIS, J :  15 

 

INTRODUCTION: 

 

This is an urgent appl icat ion in which the appl icants seek an 

interdict  d irected at  prevent ing the Speaker of  th e Nat ional 20 

Assembly ( ‘ the f i rst  respondent ’ )  f rom implement ing or 

enforcing the decis ion of  the Nat ional Assembly of  27 

November 2014, which interdict   would  prevent   the imposit ion 

of  the  sanct ion of  suspension of  membership without 

remunerat ion or a f ine in respect of  the 2 n d  to the 21 s t  25 
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appl icants respect ively.   This re l ief  is sought pending the 

outcome of  a f inal  order which the appl icants seek and which 

is set  out  in part  B of  th is appl icat ion.  

 

There are a number of  other prayers which are conta ined in 5 

part  B and which re late,  in ter a l ia ,  to  President JG Zuma, as 

wel l  as Speaker Mbete (“ the second respondent”) .   These 

issues are not  before th is Court.   This  Court  is only concerned 

with the appl icat ion for inter im rel ief .   I  should add that  some 

of  the re l ief  in part  B fa l ls with in the exclusive jur isdic t ion of  10 

the Const i tut ional Court  in terms of  sect ion 167(4)(e) of  the 

Republ ic of  South Af r ica Const i tut ion Act  108 of  1996  (  ‘ the 

Const i tut ion’) .  

 

This provis ion states that  only the Const i tut ional Court  c an 15 

decide whether Parl iament or  the President have fa i led to fu lf i l  

a  const i tut ional obl igat ion.   I t  is  for th is reason that I  do not 

propose to set  out any t ime table for the manner in which p art 

B should be l i t igated and to  which Court the appl icat ion  

should be directed .   These are matters which the pa rt ies wi l l  20 

have to decide for themselves.   

 

 I  should add further that  th is appl icat ion came to t h is Court  in  

recess duty and as a matter of  urgency.   I  was given to  

understand that  by the t ime the appl icat ion reached me as a 25 
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senior duty Judge, an appl ica t ion had been made for d irect 

access to the Const i tut ional Court .  

 

Upon ascerta in ing that  I  was obl iged to hear th is urgent 

appl icat ion,  as is a lways the case when judges are on duty 5 

( they obviously have to determine whether the matter passes 

the test  of  u rgency),  the Const i tut ional Court  indicated  that   

the preferred course was that  th is appl icat ion  be heard by th is 

Court .   Al though th is appl icat ion is only for inter im rel ief ,  the 

modesty of  the re l ief  should not  d isguise the broader 10 

democrat ic pr incip les which are ra ised pursuant to  th is 

d ispute.  

 

I t  is  probably understandable ,  g iven our long authori tar ian, 

racist  and sexist  h istory,  that  twenty years of  democracy is a 15 

re lat ively short  t ime to have developed a certa inty concerning  

the contours of  const i tut ional democracy.   I t  is  not  surpr is ing 

therefore that in th is period of  const i tut ional adolescence  the 

boundaries of  const i tut ional ism had been increasingly tested in 

recent t imes by a plethora of  l i t igat ion,  a move f rom po l i t ical 20 

warfare to lawfare.  Fo r a luminous exposit ion of  these 

concepts,  see John and Jean Comaroff  Law and Disorder in  

the Postcolony  (2006 ) part icular ly Chapter1  .   Judges f ind 

that their  inst i tut ion is now in the f ront  l ines and must ,  under 

considerable pressure ,  construct  a working theory to guide 25 
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their  inst i tut ion as to whether to accede or refuse the demands 

for what of ten appears to be heavy pol i t ical  l i f t ing.  

 

The l imits of  the judic ia l  funct ion in these h ighly contested 

cases of ten prove  di f f icul t  to determine.  This is such a  case, 5 

for Parl iament is  surely best  p laced to decide upon  the 

f ramework for the conduct of  i ts own business.   For th is 

reason, I  commence th is judgment by set t ing out  the guidel ines 

that  I  must fo l low in order to deve lop my own working theory 

As is the case with the judic iary,  these guidel ines must be 10 

sourced in the only document which can guide a Court ,  that is 

the Const i tut ion.    

 

Parl iament is the  legis lat ive arm of government .  I ts work is 

conducted by representat ives of  the people.   Parl iamentary 15 

representat ives part ic ipate in the  key processes of  producing 

legis lat ion in their  capacity as representat ives of  the people.  

The pr incip le of  representat ive government is weakened and 

ul t imately denied if  Parl iamentary representat ives are 

precluded f rom such part ic ipat ion .  As Ngcobo, J (as he then 20 

was) reminds us in Doctors for L ife Internat ional v Speaker of  

the Nat ional Assembly  2006 (6) SA 416 (CC) at  para 36 of  h is 

magister ia l  judgment:  

 

“Parl iament has a very specia l  ro le to p lay in our 25 
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const i tut ional  democracy –  i t  is  the pr incipal  

legis lat ive organ of  the State.   W ith due regard to 

that  ro le i t  must be f ree to carry out  i ts funct ions 

without interference.  To th is extent  i t  has the 

power to “determine and contro l  i ts internal 5 

arrangements proceedings and procedures”.   The 

business of  Parl iament might wel l  be sta l led whi le 

the quest ion of  what re l ief  should be granted is 

argued out in the Courts.   Indeed the 

parl iamentary process would be paralysed if  10 

Parl iament were  to spend i ts t ime defending i ts  

legis lat ive process in the Courts.   This would 

undermine one of the essent ia l  features of  our 

democracy:  the separat ion of  powers.   

 The const i tut ional pr incip le of  separat ion of  15 

powers requires that  other branches of  

government refra in f rom interfer ing in 

parl iamentary proceedings.   This pr incip le is not 

s imply an abstract not ion.   I t  is  ref lected in the 

very structure of  our government.”  20 

 

However,  there is another pr incip le that  is equal ly at  wo rk in  

cases such as the present app l icat ion.   This pr incip le was best   

art iculated by Mohomed, CJ in Speaker of  the Nat ional 

Assembly v De Li l le  And Another  1999 (4) SA 863 (SCA) at 25 
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para 14: 

 

“This enquiry must crucia l ly rest  on the 

Const i tut ion of  the Republ ic of  South Af r ica Act 

108 of  1996.  I t  is  Supreme –  not  Parl iament.   I t  5 

is the ul t imate source of  a l l  lawful  authori ty in the 

country.   No Parl iament,  however bona f ide or 

eminent i ts membership,  no President, however 

formidable be his reputat ion or scholarship and 

no of f ic ia l ,  however ef f ic ient  or wel l -meaning can 10 

make any law or  perform any act  which is not  

sanct ioned by the Const i tut ion.   Sect ion 2 of  the 

Const i tut ion expressly  provides that  law or 

conduct inconsistent  with the Const i tut ion is 

inval id and the obligat ions imposed by i t  must be 15 

fu lf i l led.   I t  fo l lows that  any ci t izen adversely 

af fected by any decree, order or act ion of  any 

of f ic ia l  or body, which is not properly authorised 

by the Const i tut ion is ent i t led to the protect ion of  

the Courts.   No Parl iament, no of f ic ia l  and no 20 

inst i tut ion is immune f rom judic ia l scrut iny in 

such circumstances.”  

 

These are the cr i t ica l  pr incip les which must guide adjudicat ion 

in th is case Armed therewith ,  I  now turn to the facts.  25 
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MATERIAL FACTS:  

 

I  propose   to deal with common cause facts and  those which 

are not  denied by respondents  .First  appl icant is a pol i t ical  5 

party.   I t  is  the th ird largest  party represented in the Nat ional 

Assembly.   The second to twenty f i rst  appl icants are publ ic 

representat ives,  represent ing the EFF as members of  

Parl iament in the Nat ional Assembly .   On 27 November 2014 

these appl icants were found gui l ty of  certa in t ransgressions by 10 

the Nat ional Assembly and a decision was taken regarding 

their  suspension f rom of f ice.  Sanct ions were imposed as 

fo l lows:  

 

(1)  A withdrawal of  benef i ts equal to 14 days sa lary 15 

(Category C).  

(2)  Suspension f rom membership of  the Nat ional 

Assembly without pay for a period of  14 days 

(Category B).  

(3) Suspension without pay as a member of  the Nat ional 20 

Assembly for a period of  30 days (Category A).  

 

The fo l lowing members were in categ ory A:  second, th ird, 

fourth, f i f th,  s ixth and seventh appl icants.   The fo l lowing 

members were in category B: e ighth,  n inth,  tenth,  eleventh, 25 
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twelf th and th ir teenth appl icants.   The fo l lowing members were 

in category C: fourteenth,  f i f teenth,  s ixteenth, s eventeenth, 

e ighteenth,  n ineteenth,  twent ieth and twenty f i rst .   Category B 

suspensions lapsed on 15 Decem ber 2014.  Category A 

suspensions wi l l  lapse on 28 December 2014.   5 

 

The background to these events began on 21 August 2014.  

President Zuma was scheduled to answer quest ions at  the 

Nat ional Assembly pursuant to the provis ions of  Rule 111 of  

the Rules of  the Nat ional Assembly.   One of  the quest ions 10 

perta ined to the implementat ion  of  the f indings of  the remedial 

act ion prescr ibed by the Publ ic Protector in a report  of  March 

2014 into the so-cal led Nkandla issue.  The President 

answered the quest ion posed   as fo l lows:  

 15 

“Honourable Speaker,  as the Honourable 

members are aware my response to a l l  the 

reports on the securi ty upgrades of  my pr ivate 

residence were submitted to the Speaker on 

Thursday last  week, 14 August 2014.  I  thank 20 

you.”  

 

According to Mr Ntzebeza, who appeared together with Mr 

Ngcukaitobi  on behalf  of  the appl icants,  the President ’s answer 

was “uninte l l ig ib le”.   In M r  Ntzebeza’s v iew the consequences 25 
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were therefore unavoidable.   Second appl icant , as the leader 

of  the f i rst  appl icant ,  was ,  in counsel ’s  view, compel led to 

ra ise a fo l low-up quest ion.   According to  the record of  the 

debate as contained in  Hansard,  second appl icant said the 

fo l lowing:  5 

 

“Mr President,  we are asking th is quest ion 

precisely because you have not provided the 

answer.   First ly,  you fa i led to meet the 14 days of  

the Publ ic Protector and secondly,  when you 10 

responded you were te l l ing us that  the Minister of  

Pol ice must st i l l  decide who must pay.   In our 

view the report  of  the Publ ic Protector 

supersedes any other formal report  which you 

might be expect ing somewhere else,  so the 15 

quest ion we’re asking you today and we’re not 

going to leave here before we get an answer . .  is 

when are you paying the money because the 

Publ ic Protector has instructed you that  you must 

pay the money and we want the date of  when you 20 

are paying the money?”  

 

The President then gave the fo l lowing answer:  

 

“The issue for example that  the Honourable 25 
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member is referr ing to is a matter that  ar ises in 

the recommendat ions of  the Publ ic Protector and 

I  am saying the people who did the upgrades at 

the Nkandla,  they are the ones who always 

determine who pays,  when to pay.   I t  is  the 5 

government that decides and the matter is 

referred to people who are legal ly authorised to 

make that  determinat ion.”  

Mr Ntzebeza was equal ly cr i t ical  of  th is reply.   He said that 

th is reply was  “meaning less”.   Mr Ntzebeza contended that  10 

second respondent   was then required to obtain a  proper or 

meaningful  response f rom the President.   Mr Ntzebeza 

submitted further that  instead of  so proceeding ,  she 

purportedly proceeded  to recognise another member of  the 

Nat ional Assembly,  in th is case Mr Bantu Holomisa and asked 15 

him to address the House.  An unident if ied  member of  the ANC 

then inter jected,  fo l lowed by Mr F loyd Shi vambu, the th ird 

appl icant,  who ra ised a point  of  order.    

 

At  th is point  the Speaker s ignal led to the President that  he had 20 

the f loor i f  he wished to add anything to h is repl y.   The 

President said:  

 

 “ I  have answered, I  have answered the quest ion.”  

 25 
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The record in Hansard then ref lects a number of  at tempts 

by members of  the f i rst  appl icant to draw the at tent ion of  

second respondent to what they considered to be the 

inadequacy of  the reply g iven by the President.   In their  view, 

second respondent refused to recognise them.  At  one point ,  5 

th ird appl icant said  the fo l lowing:  

 

“And he has not answered the quest ion of  when 

he is paying the money.  That is what . . .  for h im.”  

 10 

The Speaker:    

 

“Honourable Shivambu, I  wi l l  throw you out of  the 

House.  I  wi l l  throw you out of  the House if  you 

don’t  l is ten.   Honourable Holomisa,  please.”   15 

 

Further object ions then fo l lowed .  The fo l lowing passage  is 

s ignif icant:  

 

“Mr GA Gardie:   Honourable  Speaker the issue 20 

here is about the money.   

The Speaker:   Take your seats Honourable 

members.   Take your seats,  take your seats.   I  

wi l l  have to ask the sergeant at  arms to take out 

members who are not  ser ious about th is s i t t ing.”  25 
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 Mr Ndloz i ,  the sixth appl icant,  at tempted to speak.  He was 

instructed by second respondent to take his seat.   At  th is point 

the second respondent,  according to Hansard,  instructed the 

sergeant at  arms to:  5 

 

“Please assist  me with re l ieving the members of  

the House who are not  ser ious about th is s i t t ing 

to take their  leave.”  

 10 

Securi ty was cal led.   The business of  the House was  

suspended.  The appl icants,  in their  founding af f idavi t ,  a l lege 

that  the banging on the tables and  the chant ing and the 

exortat ion on the President to “pay back the money” occurred 

af ter the Speaker had adjourned the House and suspended i ts 15 

business for the day.   Specif ical ly ,  they al lege that  the 

suspension of  the Nat ional Assembly and therefore of  the 

business of  the day,  d id not  resul t  f rom the chanting and 

singing by members of  the f i rst appl icant demanding that  the 

President should ‘pay back the money ’ .    20 

 

Signif icant ly,  in her answering af f idavi t ,  second respondent 

makes no ment ion thereof,  that  is  she does not deal with the  

al legat ion that the banging  of  the tables and the chanting that 

happened occurred af ter the House had been suspended.  I t  25 
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must fo l low that ,  g iven that  these specif ic  averments in the 

founding af f idavi t  were not gainsaid , they should form part  of  

the factual  matr ix that  I  am obl iged to consider.  

 

I  should add that  second respondent referred to a video 5 

recording (annexure B to a let ter of  referra l)  but  I  was not 

provided with a copy thereof.   I  cannot therefore take 

cognisance of  exact ly what occurred because I  do not have the 

video to  which second respondent refers .  I t  was not made part 

of  my record.   10 

 

I  am therefore obl iged to accept applicant ’s version in respect 

of  when “the banging on the tables” took place.   

 

 On 26 August 2014 the second respondent referred an 15 

al legat ion of  “gross disorder” to the Powers and Privi leges 

Commit tee (“ the commit tee )  for invest igat ion .   The al legat ions 

were al l  brought  against  the second to the twenty f i rst 

appl icants.  

 20 

The commit tee is a standing commit tee of  Parl iament.   I t  is 

const i tuted on the basis of  proport ional representat ion.   I t  

comprises 11 members, s ix f rom the ANC, two f rom the 

Democrat ic Al l iance, one f rom f i rst  appl icant,  one f rom the 

Inkatha Freedom Party and one f rom the United Democrat ic 25 
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Movement.  I t  appears that ,  s ince the member of  the f i rst 

appl icant ,  who si ts on the commit tee ,  was also charged with   

misconduct,  the f i rst  appl icant was not represented at  the 

commit tee.   A tota l  of  7 charges were preferred against  the 

appl icants.    5 

 

Charge one:  

 

“ I t  is  a l leged that  you are gui l ty o f  conduct 

const i tut ing contempt of  Parl iament in terms of  10 

sect ion 13(a) of  the Powers,  Privi leges and 

Immunit ies of  Parl iament and Provincia l  

Legislat ive Act 4 of  2004 (“The Act”)  and that  as 

a member of  Parl iament and “during quest ion to 

the President” in  the NA on 21 August 2014 you 15 

contravened sect ion 7(a) of  the Act by improperly 

interfer ing with or impeding the exercise or 

performance by the Nat ional Assembly (“The 

House”) of  i ts authori ty or funct ions when you 

refused to obey the instruct ions of  the S peaker 20 

that  you take your seat.   This conduct impeded 

the House f rom performing i ts funct ion of  

exercis ing oversight  over the execut ive by p osing 

quest ions the President and  cont inuing with i ts 

business for the day”.    25 
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In th is connect ion,  the charges were  level led against  th ird 

appl icant,  fourth appl icant,  f i f th applicant,  s ixth appl icant and 

seventh appl icant.  

 5 

Charge two was level led against  second th ird,  fourth,  f i f th, 

s ixth,  seventh  appl icants:    

 

“ I t  is  a l leged that  you are gui l ty of  conduct 

const i tut ing contempt of  Parl iament in terms of  10 

sect ion 13(c) of  the Act in that  as a me mber of  

Parl iament and during “Quest ions to the 

President” in the Nat ional Assembly on 21 August 

2014 you wi l fu l ly fa i led and /  or refused to obey 

Rule 51 and Rule 53(1),  read together of  the 15 

Rules of  the Nat ional Assembly in that  you 

refused to withdraw immediately f rom the 

chamber for the remainder of  the day ’s  s i t t ing 

when you were ordered to do so by the Speaker. ”  

 20 

Charge three: brought against  third,  fourth and seventh 

appl icants read as fo l lows:   

 

“ I t  is  a l leged that  you are gui l ty of  conduct 

const i tut ing contempt of  Parl iament in terms of  25 
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sect ion 13(a) of  the Act in that  as a member of  

Parl iament and during “quest ions to the 

President ”  in  the Nat ional Assembly on 21 Augus t 

2014, you contravened sect ion 7(b) of  the Act by 

improperly interfer ing with or impeding the 5 

performance by a member of  h is or her funct ions, 

as a member in the fo l lowing manner:  when the 

Speaker requested Mr B H Holomisa (a member 

of  Parl iament) to pose  a quest ion ( i .e.  a 

supplementary quest ion) to the President,  your 10 

conduct prevented Mr Holomisa and others 

members of  Parl iament who might have wished to 

ask the President further quest ions f rom asking 

their  quest ion /  s, thereby prevent ing them f rom 

performing one of  their  funct ions as a member of  15 

Parl iament (namely,  to hold the Execut ive to 

account by asking the President quest ions).”  

 

Charge four which was level led against  th ird and fourth 

appl icants reads: 20 

 

“ I t  is  a l leged that  you are gui l ty of  conduct  

const i tut ing contempt of  Parl iament in terms of  

sect ion 13(c) of  the Act in that  as a me mber of  

Parl iament and during “Quest ions to the 25 
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President” in the Nat ional Assembly on 21 August 

2014, you wi l fu l ly fa i led and /  or refused to obey 

Rule 49 of  the Rules of  the NA by fa i l ing to 

resume your seat when the Speaker rose whi le 

you were speaking or of fer ing to speak and 5 

thereby prevent ing the Speaker f rom being heard 

without interrupt ion.”  

 

Charge f ive,  level led against  seventh,  th ird,  fourth,  f i f th and 

second appl icants, reads: 10 

 

“ I t  is  a l leged that  you are gui l ty of  conduct 

const i tut ing contempt of  Parl iament in terms of  

sect ion 13(c) of  the Act in that  as a me mber of  

Parl iament and during “Quest ions to the 15 

President” in  the Nat ional Assembly on 21 August 

2014, you wi l fu l ly fa i led and /  or refused to obey 

Rule 72 of  the Rules of  the NA by speaking when 

you were not cal led upon to do so by the 

presid ing of f icer ( i .e.  the Speaker) and /  or 20 

without the Speaker recognising you.”  

 

Charge six,  which was level led against  second, th ird, fourth, 

f i f th,  s ixth,  n inth, e ighth,  seventh, e leventh,  th ir teenth,  tenth 

and twelf th appl icants ,  reads: 25 
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“ I t  is  a l leged that  you are gui l ty of  conduct 

const i tut ing contempt of  Parl iament in terms of  

sect ion 13(a) of  the Act in that  as a  member of  

Parl iament and during “Quest ions to the 5 

President” in the Nat ional Assembly on 21 August 

2014, you contravened sect ion 7(e) of  the Act by 

creat ing or taking part in d isturbance wit h in the 

precincts of  Parl iament whi le  the House was 

meet ing by in ter a l ia  shout ing and /  or banging on 10 

the tables and / or refusing to obey the Speaker’s 

instruct ions and /  or general ly conduct ing 

yoursel f  in  a grossly d isorderly manner,  thereby 

interfer ing with or d isrupt ing the proceedings of  

the House, forcing the Speaker to suspend 15 

proceedings temporari ly and ul t imately to adjourn 

the si t t ing for the day.”  

 

Charge seven, which was  brought against  a l l  of  the af fected 

members read thus:  20 

 

“ I t  is  a l leged that  you are gui l ty of  conduct 

const i tut ing contempt of  Parl iament  in terms of  

sect ion 13(a) of  the Act in that  as a member of  

Parl iament during “Quest ions to the President” in 25 
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the Nat ional Assembly on 21 August 2014, you 

contravened sect ion 7(a) of  the Act by improperly 

interfer ing with or impeding the exercise or 

performance by the Nat ional Assembly ( the 

House) of  i ts authori ty or  funct ions by remaining 5 

in the chamber af ter the si t t ing of  the House had 

been temporari ly suspended by the Speaker ,  so 

that  you could leave al ternat ively to be removed 

f rom the chamber in orde r for the House to 

cont inue with  i ts business of  the day.   Your 10 

refusal to leave the Chamber resulted in the 

House being adjourned for the day.”  

 

The f i rst  s i t t ing of  the committee took place on 7 October 

2014.  On that  day second appl icant appeared before the 15 

commit tee.    Second appl icant made representat ions on behalf  

of  the appl icants .  In summaris ing these representat ions , 

suf f ice to observe that  they were directed to the fo l lowing 

ef fect:  

 20 

(1) First  appl icant denied gui l t  on the charge of  t he 

misconduct.   Specif ical ly i t  stated i ts members were 

denied an opportuni ty to gain a meaningful  reply f rom 

the President on the quest ion which had been posed.  

Members of  f i rst appl icant were never ident if ied 25 
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individual ly with the instruct ion to leave the premises 

of  the House.   

(2) The composit ion of  the committee was also at tacked.  

In th is regard i t  was submit ted that  an announcement 

had  been made publ ical ly by the Secretary General  of  5 

the ANC, Mr Gwede Mantashe, on the need for 

Parl iament to act ha rshly towards f i rst  appl icant . In 

the view of  the f i rst  appl icant , th is  announcement  by 

so senior a member of  the ru l ing  party  could have 

improperly inf luenced members of  the committee.    10 

(3) At  stake, according to the f i rst appl icant,  was the 

issue of  execut ive accountabi l i ty.   An object ion was 

taken to implement  the discip l inary measures  which ,  

in appl icants view ,  were ef fect ively being used to 

set t le a pol i t ical  matter perta in ing to execut ive 15 

accountabi l i ty.   First  appl icant a lso expressed i ts 

concern with regard to select ive prosecut ion.   I t  

a l leged that  members of  the ANC who could potent ia l ly 

have also been found gui l ty of  the same of fences  

together with members of  the f i rst  appl icant,  were not 20 

charged and were therefore “ let  of f  the hook”.   The 

conduct of  the second respondent,  the Speaker, i t  was 

averred by the f i rst  appl icant, should a lso have formed 

part  of  the invest igat ion.   In support  thereof   f i rst 

appl icant c i ted  two instances.  First ly ,  second 25 
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respondent  had been responsib le for the interrupt ion 

in the proceedings on 21 August 2014 by fa i l ing to 

recognise members of  the f i rst  applic ant who wished 

to ra ise points of  order.   F irst  appl icant averred that 

she showed favouri t ism towards ANC members when  5 

no legi t imate points o f  argument were ra ised by them.  

Secondly,  f i rst  appl icant averred that  second 

respondent  had “ l ied to the Nat ional Assembly” in 

cla iming that  she had not cal led the pol ice when the 

facts showed that she in fact  had invi ted the pol ice 10 

into the Nat ional Assembly and instructed them to 

e ject  members of  the f i rst  appl icant.    

 

In addit ion the fo l lowing signi f icant passage appears f rom 

these representat ions made by the second appl icant:  15 

 

“We want to remind you that  in terms of  sect ion 

13(5)(g) of  the Powers and Privi leges Act,  the 

harshest sentence you can impose on us is 

suspension for 30 days without pay and further, 20 

sect ion 13(9) provides that such can only be 

considered af ter a l l  other sentences in subsect ion 

5(a) to (e) have been considered.  The other 

sentences are as fo l lows:  

(a) A formal warning.  25 
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(b) A reprimand. 

(c)  An order to apologise to Parl iament or the 

House or any person in a manner 

determined by the House.  

(d) The withholding for a speci f ied period of  the 5 

members’  r ights to use or enjoyment of  any 

specif ied faci l i ty provided to members of  

Parl iament.  

(e) A f ine not  exceeding the equivalent  of  one 

month’s salary and al lowances.”  10 

 

According to the report  of  the commit tee,  the committee 

considered and accepted the legal opin ion of  the   

par l iamentary legal adviser that  the se submissions did not 

const i tute evidence in terms of  i tems 7 and 8 of  the Schedule  15 

which deal with the hearing.   I t  was  cla imed that “ these 

representat ions were not made   under oath and thus could not 

be quest ioned by the members of  the committee,  the 

chairperson, the in i t iator and the char ged member,  whether 

direct ly or through their  legal representat ives.”  20 

 

A report  t i t led “The Report  of  the Powers and Privi leges 

Commit tee of  the Nat ional Assembly on the hearing into 

a l legat ion of  misconduct const i tut ing contempt of  Parl iament 

by members o f  the Nat ional Assembly” was then prepared by 25 
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the commit tee.   The report  made the fo l lowing f indings:  

category A members were found gui l ty of  between four to 

seven charges and suspended for 30 days without pay;  that  is 

second to seventh appl icants.   Category B members were 

found gui l ty on two charges and were suspended to 14 days 5 

without pay;  that  is e ighth to th ir teenth appl icants.   Category C 

members were found gui l ty of  one charge and f ined an 

equivalent  of  14 days salary.   That is fourte enth to  twenty f i rst 

appl icants.    

 10 

The report  was then adopted by the Nat ional Assembly on 27 

November 2014 by a major i ty vote.   The decis ion of  the 

commit tee was then conveyed to the individual appl icants on 

28 November 2014.  I t  is  these decis ions which are the subjec t 

matter  of  th is chal lenge.  15 

 

I t  is  important  to emphasise at  th is stage as to what th is case 

does not concern.  I t  does not require the Court  to determine 

whether the conduct of  the appl icants was deserving of  the 

sanct ions that  were imposed.  That is for  another Court  which 20 

may have the benef i t  of  a far more comprehensive af f idavit  

f rom the second respondent, including the benef i t  of  the video  

.An af f idavi t  of  less than fourteen pages  much of  which deals  

with the conduct of  the Speaker  c lear ly needed  ampl if icat ion .  

 25 



 
2 1 4 7 1 / 2 0 1 4  

 JUDGMENT 

 

/RG / . . .  

24 

This case does concern  the complaints ra ised by the 

appl icants to whether President Zuma should have been 

required by second respondent to provide an answer that  was , 

in the view of  the appl icants, more sat isfactory and 

comprehensive.  This Court  is not required to make any 5 

determinat ion on these quest ions.   I ts sole ro le is to examine 

the facts  by way of  the af f idavi ts  submit ted and then apply 

the requirements for inter im rel ief  .Accordingly,   th is  judgment 

can only be construed with in t h is speci f ic context .   W ith th is in  

mind, I  now turn to the law relat ing to   in ter im rel ief .  10 

 

GENERAL PRINCIPLES:  

 

The test  for grant ing inter im rel ief  has recent ly been set  out  in 

Nat ional Treasury and Others v Opposit ion to Urban Tol l ing 15 

Al l iance and Others 2012 (6) SA 223 (CC) at  para 4 in which 

the Const i tut ional Court  recorded  the establ ished    test  thus  

:  

 

“The test  requires  that  an appl icant that  c la ims 20 

an inter im rel ief  must establ ish (a) a prima facie  

r ight  even if  i t  is  open to some doubt;  (b)  a 

reasonable apprehension of  i r reparable and 

imminent harm to the r ight  i f  an interdict  is not 

granted; (c) the balance of  convenience must 25 
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favour the grant of  the interdict and; (d) the 

appl icant must have no other remedy.”  

 

In th is judgment,  the Court  held,  when weighing the balance of  

convenience requirement ,  that:  5 

 

“A Court  must now careful ly probe whether and to 

what extent  the restra in ing order wi l l  probably 

intrude into the exclusive terra in of  another 

branch of  government (para 47).”  10 

 

However,  i t  noted that  d if ferent  considerat ions apply where:  

 

“The harm apprehended by the cla imant amounts 

to a breach of  one or more fundamental  r ights 15 

warranted by the Bi l l  of  Rights (para 47).”  

 

The Const i tut ional Court  has provided further guidance in the 

case of  South Af rican Informal Traders Forum and Others v 

City of  Johannesburg and Others; South Af r ican Nat ional 20 

Traders Retai l  Associat ion v City of  Johannesburg and Others  

2014 (4) SA 371 (CC) at  para 20 where Mos eneke, DCJ 

conf i rmed the posi t ion that  a prima facie  r ight  may be 

establ ished by demonstrat ing prospects of  success on review.  

 25 
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  When grant ing inter im rel ief ,  the fo l lowing  dicta of  Du Plessis 

J as they were  set  out  in Peconi v President of  the Republ ic of  

the South Af r ica and Others  2010 (1) SA 400 (GNP) at  403 

should also be taken into account : 

 5 

“When considering whether to grant or refuse an 

in ter im interdict ,  the Court  seeks to protect the 

integri ty of  the proceedings in the main case.  

The Court  seeks to ensure as far as is 

reasonably possib le tha t  the party who is  10 

ul t imately successful  wi l l  receive adequate and 

ef fect ive re l ief .   The Court  i tself  has an interest 

to ensure that  i t  wi l l  u l t imately be in a posi t ion to 

grant ef fect ive re l ief  to the successful  party.”  

 15 

I  turn therefore to deal with the  f i rst  requirement, the prima 

facie  r ight  and intertwined therewith   the quest ion of  

prospects of  success on review.  

 

Returning to the guidel ines to be employed, the start ing point 20 

for any such enquiry must be the Const i tut ion and in part icular 

sect ion 1.   Sect ion 1 provides  that the Republ ic of  South Af r ica 

is one sovere ign, democrat ic state founded on  the fo l lowing 

values….  (d) universal  adult  suf f rage, a nat ional common 

voters ’  ro le,  regular e lect ions and a mult i -party system of  25 
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democrat ic government to  ensure accountabi l i ty,  

responsiveness and openness.   

 

Sect ion 1 is a majest ic proclamat ion of  that  which we hold to 

be best  for  our society.   I t  procla ims  the foundat ion of  South 5 

Af r ican society to be constructed f rom the plans of  the 

Const i tut ion ,  that  is a democracy which is informed by core 

values of  human digni ty,  equal i ty,  f reedom, universal  suf f rage, 

mult i -party democracy,  accountabi l i ty,  openness and 

transparency of  government.   These are not  values upon which 10 

we should give up l ight ly .    These are  values for which 

generat ions of  South Af r icans fought and died .   As a nat ion 

they are our autobiography .T hey must be considered with the 

utmost ser iousness by al l  South Af r icans,  no matter their 

pol i t ical  persuasion .   They cal l  on al l   who l ive  in th is country 15 

to see these  values  as t rumps  over any and al l  pol i t ical 

af f i l ia t ions.  

 

The next  component in the analysis is  sect ion 19 of  the 

Const i tut ion.   Section 19(1) provides:  20 

 

(1) Every c i t izen is f ree to make pol i t ical  choices which 

include the r ight  to:  

(a) To form a pol i t ical  party.  

(b) To part ic ipate in the act ivi t ies of  or recruit  25 
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members for a pol i t ical  party and;  

(c)     To campaign for a pol i t ical  party or cause.  

(2) Every c i t izen has the r ight  to f ree,  fa ir  and regular 

e lect ions for any legis lat ive body establ ished i n terms 

of  the Const i tut ion.  5 

(3) Every adult  c i t izen has a r ight  to:  

(a) To vote in e lect ions for any legis lat ive body 

establ ished in terms of  the Const i tut ion and to 

do so in secret  and;  

(b) To stand for publ ic of f ice and if  e lected to hold 10 

of f ice.  

 

This sect ion enshrines the ent i t lement of  every adult  c i t izen to 

vote in e lect ions.  I t  a lso enshrines the r ight for anyone  to 

stand for publ ic of f ice and , i f  e lected,  to hold of f ice.   The r ight 15 

to hold of f ice does not mean the r ight  to hold of f ice as and 

when any party so  permits.   I t  enshrines  the r ight  to hold 

of f ice, notwithstanding what any major i ty may construe to be 

the pol i t ical ly  preferred  posi t ion.   The r ight  to hold of f ice is to 

hold of f ice on behalf  of  those who voted for th is  of f ice bearer.   20 

 

The of f ice bearers,  that  is the parl iamentar ians who are sent to 

Parl iament ,  are dispatched to that  august House   to art iculate 

the needs, views,   pol i t ical  and economic at t i tudes  of  their 

const i tuency , that is  the people who voted for them.  That is 25 
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what democracy concerns.  In Ramaktsa and Others v 

Magashule and Others  2013 (2) BCLR 202 (CC) Moseneke, 

DCJ in h is character ist ical ly percept ive way provided the 

histor ical  context  for the meaning of  sect ion 19 to which I have 

made reference:  5 

 

“Dif ferent ly put , they were not  only 

d isenf ranchised but a lso excluded f rom al l  

decis ion-making processes undertaken by the 

government of  the day,  including those af fect ing 10 

them.  Many organisat ions whose object ives were 

to advance the r ights and interests of  b lack 

people were banned.  These organisat ions 

included the present ANC.  Part ic ipat ion in the 

act ivi t ies of  these organisat ions const i tuted a 15 

ser ious cr iminal of fence that  carr ied a heavy 

penalty.   The purpose of  sect ion 19 is to prevent 

the wholesale denial  of  pol i t ical  r ights to c i t izens 

of  the country f rom ever happening again ” .   

 Read with in th is h istor ical  and therefore 20 

interpret ive pr ism, the purpose of  sect ion 19 is to 

enable people to exercise their  r ight  to vote in 

the context  of  the exist ing pol i t ical  inst i tut ions ,  at 

the heart  of  which are pol i t ical  part ies.   Pol i t ical 

part ies e lected to serve in the Nat ional Assembly 25 
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cannot be subserv ient  to the whims of  any party    

 

Speaking,  a lbei t  in  a d if ferent  factual  context  I  must concede , 

Moseneke, DCJ said at  paras 66 to 67of  Ramakatsa :  

 5 

“ In the main,  e lect ions are contested by pol i t ical 

part ies.   I t  is  these part ies which determine l ists 

of  candidates who get e lected to legis lat ive 

bodies.   Even the number of  seats in the Nat ional 

Assembly in provincia l  legis latures are 10 

determined ‘by taking into account avai lable 

scient if ical ly based data and representat ions by 

interested part ies.   

 I t  cannot be gainsa id that successful  pol i t ical 

part ies in e lect ions l ies in the pol ic ies they adopt 15 

and put forward as a plan for addressing 

chal lenges and problems facing communit ies.  

Part ic ipat ion in the act ivi t ies of  a pol i t ical  party is 

cr i t ical  to obtain ing al l  of  th is.   To enhance mult i -

party democracy the Const i tut ion ha s enjo ined 20 

Parl iament to enact nat ional legis lat ion that 

provides for  funding of  pol i t ical  part ies, 

represented in nat ional and  provincia l  

legis latures.   Publ ic resources  are directed at 

pol i t ical  part ies for the very reason they are the 25 
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ver i table vehic les the Const i tut ion has chosen for 

faci l i tat ing and entrenching democracy.”  

 

For th is reason it  appears to me that  when a sanct ion of  

suspension is imposed on publ ic representat ives,  the Nat ional 5 

Assembly must have very careful regard to the impact of  th is 

decis ion on the r ights of  those people who are represented by 

the members,  that  is the voters.   In th is case ,  the Nat ional 

Assembly was surely required to take into considerat ion that 

the suspension of  twelve members out  of  twenty f ive f rom the 10 

th ird largest  pol i t ical  party in South Af r ica would weaken the 

party’s abi l i ty to represent those ci t izens who voted for them, 

albei t  for a short  per iod.    

 

I t  cannot be denied that  these voters have the r ight  to be 15 

represented in Parl iament by the representat ives that  they 

have so chosen.   To take away th is  r ight ,  a lbei t  for a short 

per iod,  requires careful  analysis .  With th is core democrat ic 

value in p lay,  i t  fo l lows that  Courts are required to scrut in ise 

these decis ions wi th great care.    20 

 

The th ird important  provis ion which is re levant to th is case is 

sect ion 58(1)(a) of  the Const i tut io n which provides that  cabinet 

ministers,  deputy ministers and members of  the Nat ional 

Assembly (a)  have f reedom of  speech in the Assembly and i ts 25 
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commit tees subject  to i ts ru les and orders.   

 

In De Li l le ’s  case supra,  at  para 29 Mahomed, CJ said the 

fo l lowing about sect ion 58:  

 5 

“The r ight  of  f ree speech in the Assembly 

protected by sect ion 58(1) is a fundamental  r ight, 

crucia l  to representat ive government in a 

democrat ic society.   I ts tenor and spir i t  must 

conform to a l l  other provis ions of  the Const i tut ion  10 

re levant to the conduct of  proceedings in 

Parl iament.”  

 

There are  further provis ions which require analysis,  that  is the 

empowering provis ions which enable second respondent and , 15 

in turn,  the Nat ional Assembly ,  to exercise the necessary 

d iscip l ine to ensure that ,  however robust par l iamentary 

debates may be, they must take place in a manner which 

permits the business of  Par l iament to be conducted 

del iberat ively  and fa ir ly.   In th is regard,  the re levant 20 

legis lat ion is  the Powers,  Pr ivi leges and Immunit ies of  

Parl iament and Provincia l  Legis lat ive Act  4 of  2004.  In 

part icular sect ion 12 provides as fo l lows:  

 

(1) Subject to th is Act ,  the House has al l  the powers 25 
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which are necessary for enquir ing into and 

pronouncing upon any act  or matter declared by or 

under sect ion 13 to be contempt of  Parl iament by a 

member and taking the discip l inary act ion provided 

therefore.  5 

(2) The House must appoint  a standing commit tee to deal 

with a l l  enquir ies referred to in subsect ion (1).   

(3) Before a House may take any discip l inary act ion 

against  a member in terms of  subsect ion (1),  the 

standing commit tee must (a) enquire into the matter in 10 

accordance with the procedure that  is reasonable and 

procedural ly fa ir  and; (b) table a report  on i ts f indings 

and recommendat ions in the House.  

(4) When a commit tee f inds a member gui l ty of  contempt, 

the House may, in addit ion to any other penalty to 15 

which the member may be l iable under the Act or any 

other law, impose any one of  the fo l lowing penalt ies:  

a. A formal warning.  

b. A reprimand.  

c.  An order to apologise to  Parl iament or the House or 20 

any person in the manner determined by the House.  

d. The withholding for a speci f ied period of  the 

member’s r ight  to use or enjoyment of  any speci f ied 

faci l i ty provided to members of  Parl iament.  

e. The removal or the suspension for a specif ied 25 



 
2 1 4 7 1 / 2 0 1 4  

 JUDGMENT 

 

/RG / . . .  

34 

period of  the member f rom any parl iamentary 

posi t ion occupied by the member.  

f .  A f ine not exceeding the equivalent  of  one month’s 

salary and al lowances payable to the member 

concerned by vi r tue of  the Remunerat ion of  Publ ic 5 

Off ice Bearers Act 1998.  

g. A suspension of  the member wi th or without 

remunerat ion for a period not exceeding 30 days, 

whether or not  the House or any of  i ts commit tee s 

is scheduled to meet during the period.  10 

Sect ion 13 describes  conduct which const i tutes contempt.   A 

member may be gui l ty of  contempt , i f  the member contravenes 

sect ion 7, 8, 10,  19,  21(1) or 26 of  th is Act .   Sect ion 7,  which 

is re levant to th is appl icat ion ,  provides that  a person may not:  

 15 

(a) Improperly interfere with or impede the exercise or 

performance by Parl iament or a House or commit tee of  

i ts authori ty or funct ions.  

(b) Improperly interfere with the performance by a 

member of  h is or her funct ions as a member.  20 

(c)     Threaten or obstruct  a member proceeding to or going 

f rom a meet ing of  Parl iament or House or commit tee.  

(d) While Parl iament or a House or commit tee is meet ing, 

create or take part  in any disturbance with in the 

precincts.   25 
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These provis ions need to be interpreted to be congruent with 

the var ious sect ions of  the Const i tut ion to which I  have made 

reference,  namely sect ions 1, 19 and 58.  This  means, as I  

have already indicated, a h igh threshold is  required to just i fy 5 

the suspension of  members of  Parl iament.   I f  th is were no so, 

the fo l lowing hypothet ical could take place. I  st ress that  i t  is 

but  a hypothet ical  employed for explanatory purposes.   

 

A governing party with a bare  major i ty could use i ts major i ty to 10 

exclude a signif icant percentage of opponents f rom enter ing 

Parl iament when it  feared the lat ter may win a mot ion of  no 

conf idence on the basis that  the opposit ion part ies,  together 

with a few dissen t ing voices with in i ts own ranks ,  who may wel l  

abstain,  could cause the governing party to lose  a mot ion of  15 

no conf idence.  In th is way democracy could be subverted on 

the pretext  of  enforcing discip l ine.  

 

 The values of  sect ion 1 of  the Const i tut ion demand careful 

scrut iny.  In addit ion,  the procedures to be adopted in such 20 

case, must in terms of  sect ion 12(2)(a) ,  be conducted in 

accordance with a  procedure that  is reasonable and 

procedural ly fa ir .   

 

When a major i ty  of  the commit tee is comprised of  members of  25 
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the major i ty party seeking to d iscip l ine i ts opponents,  i t  

appears to me that an even greater level  of  fa irness,  

responsib i l i ty and concomitant  t ransparency is required.  

Turning to the charges,  i t  is  d i f f icul t  to ascerta in on these 

papers (absent the video) whether a l l  of  category A  appl icants 5 

refused to take their  seats upon so being ordered to do  so.   On 

the Hansard record  i t  is  d if f icul t  to know precisely what 

occurred.   There is no ment ion of  fourth ap pl icant having to 

take his seat;  only the other three appl icants in category A are 

ment ioned by name.    Rule 51 of  the Rules of  the Nat ional 10 

Assembly provides that ,  i f  the presid ing of f icer is of  the 

opin ion that  a member is del iberately contravening a pr ovis ion 

of  these Rules or that a member is in contempt of  or is  

d isregarding the authori ty of  the Chair ,  or that  a member’s 

conduct is grossly d isorderly,  he or she may order the member 15 

to withdraw immediately f rom the Chamber for the  remainder of  

the day’s s i t t ing.  Rule 52 provides for the Speaker to suspend 

the member i f ,  in  her opin ion,  the conduct is of  so ser ious a 

nature that  an order to wi thdraw f rom the Chamber for the  rest 

of  the day is inadequate.  Rule 53 obl iges the member to 20 

withdraw not only f rom the Chamber but  a lso the precincts of  

Parl iament . 

 

Charge two requires recourse to  these same Rules.   From the 

record in Hansard,  no member was named by the second 25 



 
2 1 4 7 1 / 2 0 1 4  

 JUDGMENT 

 

/RG / . . .  

37 

respondent in terms of  these Rules nor does second 

respondent deny the averments that she did not  name any of  

the members.  I  accept her averment that  the answering 

af f idavi t  was compi led in haste but  that  is not  a suf f ic ient 

defence. There is  nothing therein to gainsay these averments.  5 

 

Appl icants contended in respect of  charge three that  Mr 

Holomisa was not asked to test i fy even though i t  was he who 

was al legedly prevented f rom posing his quest ion.   His 

evidence may have given context  to the nature of  the charge 10 

and i ts importance with respect to the appropriate sanct ion 

that  should then have been imposed.   

 

Charge four appears to be a dupl icat ion of  charge one.  The 

appl icants aver that  the Nat ional Assembly had terminated 15 

when the events set  out  in charge seven occurred.   Not only 

does the record in  Hansard not support  th is charge because it  

is  impossib le to determine f rom Hansard as to whether the 

events took place before Parl iament suspended (and indeed i t  

appears on th is reading that  there is no such evidence ),  but 20 

the averments made by the second appl icant in h is  founding 

af f idavi t  are again not  denied by second respondent The  only 

point ra ised is that  the Nat ional Assembly could not cont inue 

i ts work af ter suspending business   because of  the  conduct  

of  appl icants .  25 
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However the short  speech which the second respondent  

del ivered  upon the resumpt ion of  the House at 1615 af ter 

breaking at  1458 on the 21 August  does  not  reveal whether  

the cause of  the delay  was the conduct of  appl icants af ter the  5 

House was suspended at  1458.  For th is reason,  the  ordinary 

t reatment of  evidence must therefore take i ts course.  

 

Two further observat ions should be made.  Second appl icant 

drew the commit tee’s at tent ion to the scale of  sanct ions.  10 

There is no suggest ion that any of  the appl icants were repeat 

of fenders ( that  is that  they had a previous parl iamentary 

record).  

Turning to the reasons for the sanct ions  which 

were imposed, annexure A is the only re levant 15 

document  but i t  does no more than summarize : 

“ the inst igators’  presen tat ion on mit igat ing and 

other factors.”  

 

 20 

 

There is however,  not  even one l ine in the report  as to 

why the commit tee accepted these submissions or why 

i t  fa i led to consider  or re ject  the imposit ion of  lesser 

sanct ions which might have been appropriate.  I  25 
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accept that  members of  Parl iament cannot be 

expected to produce a report which  is of  the standard 

of  a judgment, but  when so grave a set  of  

consequences fo l low for democracy,   some set of  

reasons, a lbei t  even  if   not  complete,  must surely be  5 

included in the report .   MP’s are not  necessari ly 

lawyers but  i t  does appear that  they did enjoy the 

benef i t  of  the parl iamentary legal advisor and possib ly 

further legal advice  On th is  point ,  i t  was never made 

clear why submissions made by second appl icant on 10 

appropriate sanct ions could not   have been considered 

by the commit tee . 

There is a set  of  a l legat ions in the founding af f idavi t ,  

not  denied again,  by the second respondent or by the 

Deputy Speaker Mr Tsenol i  in  h is af f idavi t  which only 15 

deals with the events of  27 November 2014, that  ANC 

members also disrupted the business of  Parl iament.  

On these papers I  cannot re ject  th is part icular 

argument without more.   

 20 

With in the context  of  labour l aw admit tedly,  Nicholas,  AJA in 

Numsa and Others v Henred Fruehof  Traders (Pty) Ltd  1994 

(15) IAJ 1257 (A) at  1264 said the fol lowing:  

 

“Equity requires that the Court should have 25 
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regard to the so-cal led pari ty pr inciple.   This ha s 

been described as a basic tenet  of  fa irness which 

requires that l ike cases should be t reated al ike . .  

So i t  has been held by the English Court  of  

Appeal that  the word ‘equity ’  as used in the 5 

United Kingdom s tatute deal ing with  the fa irness 

of  d ismissal comprehends the concept that  the 

employers who behave in much the same way 

should have meted out to them much the same 

punishment .  The pari ty pr incip le has been 10 

appl ied in numerous judgments in Industr ia l  Court 

and the LAC and which has been held for 

example that unjust i f ied,  select ive dismissal 

const i tutes an unfair  labour pract ice.”  

 15 

I  would have thought , g iven the gravi ty of  suspensions f rom 

Parl iament ,  that a s imi lar pr incip le would be equal ly 

appl icable.   I t  may wel l  be shown that  th is pr incip le , upon a 

fu l l  evaluat ion of  the conspectus of  the facts ,  is equal ly 

appl icable in th is case .  Adding to i ts importance is the 20 

considerat ion  that   the major i ty party  contro l led the 

discip l inary process.   Al though the debate of  27 November 

2014, the fu l l  record of  which is at tached to the papers,  is not  

str ict ly re levant,  i t  is  i l luminat ing  to canvass i ts contents.  

 25 
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 An extract  f rom Dr Lotr iet  of  the Democrat ic Al l iance revea ls 

what may wel l  be re levant to the decis ion for f inal re l ief .  She 

says the fo l lowing about the events of  21 November 2014:  

 

“The Speaker of  the Nat ional Assembly,  the 5 

Honourable Baleka Mbete,  fa i led to maintain 

order in the House and in fact  contr ibuted to the 

breakdown of  order in the House by referr ing to 

a l l  EFF members as a col lect ive instead of  two 

individual members involved in  the disrupt ion.  10 

She furthermore lost  contro l  of  her own emot ions 

and al lowed them to overtake her decis ion -

making abi l i t ies.  The Speaker h erself  has 

admitted that  she ‘ lost  i t ’  on 21 August. ”  

Dr Lotr iet  cont inued : 15 

 

“We have therefore come to the conclusion that 

the report  produced by the Powers,  Pr ivi leges 

and Immunit ies Commit tee is fundamental ly 

f lawed and procedural ly compromised.  We 20 

cannot support  i t  for i t  is  not  the product of  a fa ir 

invest igat ion . . .  the fo l lowing facts made i t  c lear 

that  the invest igat ions were f lawed and purposely 

manipulated to ensure a predetermined outcome.  

First ly,  the submission of  the leader of  the EFF 25 
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was disregarded by the commit tee and only 

considered af ter a l l  f indings were f inal .   Now how 

can that  then have an impact on the f indings?  

The Honourable Malema raised a number of  

pert inent points that  should have been addressed 5 

during the investigat ion and eve n before the 

invest igat ions.   This submission referred to 

important  matters re lat ing to natural  just ice and 

procedural  fa irness as required by the Powers, 

Pr ivi leges and Immunit ies of  Parl iament and 10 

Provincia l  Legis latures Act  and i ts content was 

never addressed.  We even wrote let ters to the 

chairperson expressing our concern about th is 

matter to no avai l .   Secondly,  no formal legal 

opin ion was produced to expla in how a major i ty 15 

ANC committee could reasonably const i tute an 

invest igat ion that was f ree of  a reasonable 

apprehension of  bias.   Here we had a si tuat ion 

where the person who referred the complaint  to 

the commit tee was a member of  the major i ty 20 

party and the major i ty of  the members of  the 

commit tee were members of  the major i ty party.  

Now th is c lear ly  points to potent ia l  or reasonable 

apprehension of  b ias.”  

 25 
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I  accept that  these are the statements f rom a member of  an 

opposit ion party.   I  a lso accept that  there exists   the obvious 

incent ive by opposit ion part ies to reduce the reputat ion of  the 

governing party in the eyes of  the publ ic .  But the observat ions 

so made, i f  properly proved upon the fu l l  conspectus of  the 5 

facts at  a f ina l review,  could prove important in the 

determinat ion thereof .   They are important  averments wh ich 

ref lect     the facts as I  have out l ined f rom the af f idavi ts which 

,of  course,   are the only p ieces of  evidence  that  must  be 

considered by a Court    There is in my view therefore suf f ic ient  10 

on these papers for the appl icants to meet the requirement of  

a prima facie  r ight.   I  consider that  th is  must be so in the l ight 

of  the  provis ions of  s12  of  the Act  which requires that  the 

matter be in accordance with  a  procedure that  is reasonably 

and procedural ly fa ir .  15 

 

Signif icant ly Mr Duminy,  who appeared together with Ms 

Mangcu- Lockwood on behalf  of  the respondents,  focused 

much of  h is address on appl icants’  fa i lure to meet the 

requirement of  i r reparable harm as opposed to resist ing many 20 

of  the points that  I  have ra ised insofar as the prima facie  r ight 

requirement is concerned.  Mr Duminy submitted that  the 

appl icants ’  main cla im turned on  their  loss of  salary for the 

period of  suspension wi l l  resul t  in  i rreparable harm.  Insofar as 

th is is concerned, Mr Duminy  contended  there was no meri t  in 25 
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th is part icular c la im  because the  salar ies wi l l  be recoverable 

i f  the appl icants succeed in their  appl icat ion for f inal  re l ief .   

The loss of  salary therefore did not  const i tute  i rreparable 

harm.   

 5 

The appl icants further c la im that because of  their  suspension 

at  least  one category wi l l  not  have access to parl iamentary 

of f ices.   Mr Duminy submit ted that  Parl iament went into recess 

on 28 November 2014, the day of  their  suspension and the 

next  term wi l l  resume on 27 January 2015.  They are not 10 

required to at tend their  of f ices during th is period and ha ve not 

g iven any evidence as to why they may require access to their 

of f ices.   He submit ted further that  there was no meri t  in  the 

al legat ions that  the suspension meant that  Parl iament would 

not  pay for their  f l ights.   In th is regard he referred to the 15 

af f idavi t  of  Ms Linda Harper,  the act ing sect ion manager 

member support  services,  who stated clear ly in her af f idavi t  

that  sanct ions against  the af fected members did  not include 

members t ravel  and communicat ion faci l i t ies.    

 20 

Mr Duminy noted that  there was a hydraul ic re lat ionship 

between the strength of  the appl icants’  case for f inal  re l ief  and 

the other requis i tes for an inter im interdict .   The stronger the 

appl icants prospects of  success, the less they needed to re ly 

on prejudice.  Conversely,  the greater the element of  doubt ,  the 25 
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greater the need fo r the other factors to favour appl icants . 

Er iksen Motors v Protea Motors and Others  1973 (3) SA 685 

(A) at  691.   

 

He submit ted that the appl icants’  case for  i r reparable harm 5 

and indeed in respect of  the balance of  convenience was very 

weak.  Accordingly,  they are required to show very strong 

prospects of  success in order to bolster their  weak case on the 

other requirements.  

 10 

I  am hesitant  to weigh  these compet ing concerns.   The 

respondents papers are so skeleta l i n their  denial  of crucia l  

averments made by the appl icants.  Suff ice to say that ,  in my 

view, appl icants have shown reasonable prospects of  success 

for re l ief .   That reduces their  hurdle in respect of  the 15 

requirement of  i r reparable harm but ,  in any event ,  the quest ion 

of  i r reparable harm must be analysed with in the context  of  the 

posi t ion of  appl icants.   W ith respect that  was not the manner 

in which Mr Duminy sought to argue his case. 

 20 

These appl icants are not  aggrieved employees.  They are 

publ ic representa t ives who represent  6.35% of  the elected;  

that  is of  those who cast  their  vote in the 2014 elect ions.   They 

are paid to represent these const i tuents.   Fai l ing to pay them 

does not only mean hardship for themselves personal ly in 25 
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respect of  their  pension payments, mortgage bonds, vehic le 

f inance and other costs that  they must incur,  but  i t  weakens 

their  f inancia l  abi l i ty for the period of  the suspension to do the 

job for which they are paid.    Simi lar ly,  a suspension which 

bars them f rom access to their  of f ices can surely not  be 5 

dependent on when the sanct ion was imposed.  I t  prevents 

appl icants to do what their  pol i t ical  opponents are certa in ly 

able to do,  that  is to access their  faci l i t ies,  which they have of  

r ight  as publ ic representat ives.  

 10 

The problem with respondents’  arguments in th is regard is that 

they singular ly omit  to take account of  the democratic 

imperat ives which I  have been at  pains to emphasise 

throughout th is case.  

 15 

 I  turn then to deal with the balance of  convenience.  An 

appl icant for an inter im interdict  must show that  the balance of  

convenience favours the grant ing of  an inter im interdict .   Mr 

Duminy submit ted that the prejudice to the respondents ,  i f  

in ter im rel ief  is granted but the main appl icat ion fa i ls ,  is  that  in 20 

the inter im i t  would undermine the establ ished discip l inary 

mechanisms and structures of  Parl iament by creat ing 

unacceptable levels of  uncerta inty .  

 

He referred to the De Lil le  case at  para 16 to the ef fect  that 25 
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without an internal mechanism of  contro l  and discip l ine,  the 

Nat ional Assembly would be impotent to maintain ef fect ive 

discip l ine and order during the debates.   What in h is view must 

therefore be required to be weighed is short  term reversib le 

inconvenience to the appl icants against  potent ia l ly a long 5 

period of  uncertainty in re lat ion to essent ia l  funct ions and 

mechanisms of  contro l  of  the Nat ional Assembly.   But th is is  a 

misconceived argument,  for g iven the existence of  part  B of  

the re l ief ,  there wi l l  inevi tably be uncerta inty wit h regard to the 

quest ion of  d iscipl ine  ra ised by th is d ispute unt i l  the ent i re 10 

dispute is resolved.  

 

To recapitu late,  this judgment cannot and does not provide a 

def in i t ive f inding regard ing the appl icants conduct on 21  

August 2014. On more comprehensive papers f rom 15 

respondents ,  a d if ferent    p icture may emerge.  Hence th is 

judgement should not  and cannot be construed as seeking to 

undermine the clear r ight  of  Parl iament to regulate i ts own 

proceedings and the conduct of  i ts members.   I t  does not , in 

any way, seek to sanct ion  or approve of   conduct that 20 

undermines the very purpose of  Parl iament,  that  is to be the  

del iberat ive chamber for the nat ion.   However,  I  do f ind that  on 

these part icular facts,  g iven the nature of  the re l ief  that  is 

sought,  the appl icants have made out a case to just i fy t he 

re l ief  which they have cla imed in part  A  25 
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.For these reasons therefore the fo l lowing order is made:  

THE FIRST RESPONDENT OR ANYONE ACTING UNDER 

AUTHORITY OR DIRECTION FROM IN ANY MANNER 

WHATSOEVER, IS INTERDICTED FROM GIVING EFFECT TO 

OR IMPLEMENTING OR ENFORCING THE DECISION TAKEN 5 

BY THE NATIONAL ASSEMBLY ON 28 NOVEMBER 2014 AND 

CONVEYED IN WRITING TO THE APPLICANTS ON 28 

NOVEMBER 2014 TO IMPOSE A SANCTION OF SUSPENSION 

OF MEMBERSHIP OF THE NATIONAL ASSEMBLY WITHOUT 

REMUNERATION IN RESPECT OF THE SECOND TO TWENTY 10 

FIRST APPLICANTS.  

IT IS DIRECTED THAT PENDING THE OUTCOME OF THE 

APPLICATION IN PART B, THE APPLICANTS SHALL BE 

ALLOWED AND ADMITTED TO CARRY OUT THEIR 

FUNCTIONS AND ENJOY ALL PRIVILEGES AS ELECTED 15 

MEMBERS OF THE NATIONAL ASSEMBLY.  

THESE ORDERS SHALL COME INTO EFFECT IMMEDIATELY 

AND SHALL OPERATE UNTIL THE FINAL DETERMINATION 

OF THE RELIEF AS SOUGHT OUT IN PART B.  

THERE IS NO ORDER AS TO COSTS.  20 

 

 

 

__________________ 

DAVIS, J  25 


