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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:         21088/2013 

DATE:           23 DECEMBER 2014 5 

In the matter between:  

TIADOR 126 CC (CK2002/060736/23)               Appl icant 

EARTHWORKS DRILLING AND                 1s t  Intervening Party  

EXPLORATION CC (REGISTRATION 

NO. 2009/012611/23)  10 

JEFF DRILL AND BLAST (PTY) LTD         2n d  Intervening Party  

(REGISTRATION NO. 1996/017991/07)  

and 

ROCK CONSTRUCTION CC (CK1994/035040/23)     Respondent 

 15 

J U D G M E N T 

 

DAVIS, J :  

 

INTRODUCTION: 20 

 

The appl icant and the intervening part ies have appl ied for the 

f inal  winding up of  respondent in c ircumstances where 

appl icant a l leges respondent is unable to pay i ts debts in 

terms of  sect ion 344(f ) ,  read together with sect ion 345(1)(c) of25 
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 the Companies Act  1973 (the Act) ,  a l ternat ively that the 

appl icat ion is made for the f inal  winding up of  respondent in 

terms of  sect ion 344(a)(h) of  the Act,  i t  being just  and 

equitable that the respondent be so wou nd up.   

 5 

APPLICANT’S CLAIM:  

 

The appl icant is a specia l ist  in dr i l l ing and re lated services 

which services were rendered to the respondent in terms of  

wri t ten agreement.   The respondent engaged the services of  10 

the appl icant as a dr i l l ing specia l ist  for a project  at  De Aar,  on 

which project  respondent was the main contractor of  a 

company known as Construczioni  Moncada South Af r ica (Pty)  

Ltd (“Moncada”).   Respondent was awarded the project but as 

i t  was not a specia l ist  in  dr i l l ing operat ions,  i t  engaged the 15 

services of  the appl icant to assist in dr i l l in g act ivi t ies.  

 

In short ,  the project  entai led that  the appl icant dr i l l  holes when 

and where i t  was so instructed whi le  the respondent p lanted 

poles associated with the establ ishment of  a s olar farm.  20 

Appl icant rendered these services in terms of  an agreeme nt 

concluded between the part ies .   Accordingly i t  invoiced 

respondent for the services so rendered.  From February 2013 

to May 2013 payments were made by the respondent to the 

appl icant for the services so rendered.  As f rom May 2013 25 
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respondent only made certa in payments to the appl icant .   I t  

then ceased making payments for services rendered.  This 

resulted in an outstanding amount of  R11 502 348.31, which 

was due by the respondent to the appl icant on or about 

November 2013.  5 

 

Upon enquiry by the appl icant regarding respondents’  fai lure to 

pay,  the only reason at  that  stage which was furnished by the 

respondent was that  i t  had not received payment f rom 

Moncada for the services rendered by the appl icant and 10 

consequent ly i t  was not in a posi t ion to pay the appl icant.    

 

THE KEY AGREEMENT 

 

I  turn to examine the agreement between the appl icant and the 15 

respondent.   On 25 January 2013 appl icant submitted to the 

respondent a quotat ion with terms and condit ions for the 

dr i l l ing works to be conducted by the appl icant.   

 

The quotat ion was accepted by the respondent but  an 20 

amended version thereof was submit ted to Moncada by the 

respondent in order to secure the award of  the project  to 

respondent.   From the papers i t  appears that  the appl icant was 

not pr ivy to the amended  quotat ion submitted to Moncada, 

which fact  was conf i rmed by Mr Schroeder,  who was once an 25 
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employee of  respondent in a support ing af f idavi t  which was 

at tached to the papers.  

 

THE PROVISIONAL ORDER:  

 5 

An appl icat ion for a provis ional order of  l iquidat ion was  heard 

during May 2014.  That appl icat ion culminated in a judgment 

del ivered by Bl ignaut,  J on 17 June 2014.  From th is judgment 

i t  appears that  the centra l  issue ra ised by respondent was that 

the appl icant ’s indebtedness to the respondent had been 10 

ext inguished by i ts c la im for damages ar is ing out of  the 

appl icant ’s defect ive performance of  the work i t  was obl iged to 

perform.  W ith reference to the damage caused by the 

appl icant ,  which respondent a l leged should be set  of f  against 

that  which i t  owed to the appl icant ,  Bl ignaut,  J held that:  15 

 

“The problem for respondent however is that  the 

descript ion of  i ts damage and the quant if icat ion 

thereof are extremely vague.  I ts damage is 

descr ibed only in vague remarks . . ”  20 

 

The learned Judge cont inued:  

 

“The further d if f icul ty with the respondent ’s case 

is that  there is vi r tual ly no concrete evidence to 25 
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support  Adam’s bold statements.   He did not 

provide any meaningful  part iculars in regard to 

the nature and extent of  the work that  was done, 

nor any breakdown or quant i f icat ion of  the 

amount sought to be set  of f  against  appl icant ’s 5 

c la im.  There are no part iculars of  the ident i ty of  

any other contractors,  i f  any that were involved, 

or the amounts paid to them.  Mr Adam 

furthermore did not  provide or ident ify any 

support ing documentat ion . . .  The quant if icat ion of  10 

the respondent ’s a l leged damage is an essent ia l 

e lement of  i ts defence.  He did not d ispute th at 

appl icant ’s unpaid invoices amounted to R11 502 

348.31.  Appl icant ’s c la im cal led for a detai led 

defence by respondent.   Respondent d id not 15 

respond to th is adequately at  a l l  . . .Respondent ’s 

answering af f idavi t  was deposed to on 5 March 

2014.  Respondent thus had more than adequate 

t ime to provide fu l l  part iculars in regard to i ts 

a l leged damage.. . In the l ight of  these 20 

weaknesses in the respondent ’s defence, I  am of  

the view that  applicant establ ished on a balance 

of  probabi l i t ies that  i t  was a credi tor of  the 

respondent.   I t  fo l lows that  respondent is at  least 

unable to pay i ts debts to the appl icant.   For the 25 
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same reason I  am prima facie  of  the view that  

respondent does not d ispute appl icant ’s c la im on 

reasonable and bona f ide  grounds.  I  am also of  

the view that  appl icant has establ ished on a 

prima facie  basis that  i t  would  be to the 5 

advantage of  creditors i f  respondent  is l iquidated.  

In a s i tuat ion where a large debt of  respondent is 

unpaid and i ts defence is prima facie  wi thout 

meri t ,  i t  is  important  that  the af fa irs of  

respondent be invest igated and credi tors be 10 

t reated fa ir ly and equal ly. ”  

 

On the return day,  respondent had not supplemented i ts 

papers and therefore was faced with the same problem which 

Bl ignaut,  J had found fata l  to i ts opposit ion to the grant ing of  a 15 

provis ional order.   The return day was then extended af ter a 

hearing on 3 September 2014.  At th is hearing,  respondent 

re l ied on the same papers that  had been la id before Bl ignault 

J.   I t  was only af ter the extension on 3 September 2014  that 

the respondent deposed to a further af f idavi t  dated 14 October 20 

2014.  By then two intervening part ies had sought t o intervene 

af ter the provis ional order had been granted.  Final ly,  

argument for the grant ing of  a f inal order was heard by th is 

Court  on 15 December 2014.    

 25 
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THE RESPONDENTS’ OPPOSITION TO THE GRANTING OF A 

FINAL ORDER: 

 

In i ts supplementary papers ,  the respondent sets out  two 

defences which are designed to d ispute the cla im which was 5 

centra l  to the appl icant ’s case.  I t  d isputes the  veraci ty of  

appl icant ’s invoices and i t  further a l leges that  i t  has a 

countercla im against  the appl icant.   Signif icant ly,  t he defence 

al leging that  the appl icant ’s invoices were incorrect was not 

ra ised when the case was argued before th is Court .   Mr 10 

Hutton,  who appeared on behalf  of  the respondent,  together 

with Mr Spott iswoode, eschewed rel iance on th is defence and 

concentra ted exclusively on the second l ine of  defence, that  is 

the countercla im.  I t  is  therefore unnecessary to deal any 

further with the quest ion of  the invoices.    15 

 

THE COUNTERCLAIM:  

 

Respondents’  countercla im appears to be divided in to d i f ferent 

categories,  namely re-dr i l l ing,  standing t ime, holes dr i l led too 20 

deep or too wide, fa i lure to reach dai ly targets and concrete 

expenses.  The supplementary af f idavi t  is  not  without i ts own 

di f f icul t ies.   An annexure,  WA5, to the papers set out  a 

countercla im which was dated 18 March 2014, which contains 

the fo l lowing:  25 



 
2 1 0 8 8 / 2 0 1 3  

 JUDGMENT 

 

/RG / . . .  

8  

 

“As a direct  resul t  of  the pla int i f f ’s  breach of  the 

agreement , as set  out ,  the defendant has 

suf fered damages in the amount of R642 124,09 

. . .  which is made up as fo l lows:  5 

10.1  The cost  of  addit ional concrete and costs 

associated with i t ,  including the cost  of  labour 

and plant  h ire required to remedy the defect ive 

performance of  the pla int i f f :  R4 745 994.38.  

10.2  The cost  occasioned by delays in dr i l l ing 10 

caused by the pla int i f f ’s  breaches of  the 

agreement as set  out  above:  R5 235 944,00.  

10.3  Addit ional costs incurred by the defendant 

in rect i fying the holes dr i l led by the pla int i f f  that 

were of  the incorrect  depth or incorrect  d iameter:           15 

R2 162 534,40.  

10.4  Less the amount that  the defendant would 

have expended had the pla int i f f  compl ied with i ts 

obl igat ions under the agreement :                   

R11 502 348,89.”  20 

 

However Mr Hutton informed the Court  that  the real 

countercla im is not  that  contained in WA5 but in WA6.   

 

WA6 comprises of  the fo l lowing cla ims: standing t ime due to 25 
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breakdowns on dr i l l ing r igs;  holes dr i l led too deep due to lack 

of  supervis ion f rom Tiador/Nightshif t ;  reaching dai ly target as 

per agreement;  holes dr i l led bigger than as per agreement, 

250-270mm.  The cla im is then summarised thus:   tota l  c la im 

excluding VAT              R16 520 264,00.  VAT R2 312 836.96.  5 

Total  inclusive of  VAT R18 833 100,96.  

Mr Adam, who deposed to the supplementary answering 

af f idavi t  on behalf  of  respondent ,  says the fo l lowing in respect 

of  WA6: 

 10 

“This second countercla im had a factual 

foundat ion . .  This document was sent to the 

respondent  erstwhi le legal representat ives on 17 

December 2013, as appears f rom a copy of  my 

emai l  to them of that  date (annexed as WA7), 15 

at taching the document evidenced as WA6.  Once 

again I  do not know why the document evidence d 

as WA6 has not pr ior to now been presented to 

th is Court  on the respondent ’s behalf . ”  

 20 

He then seeks to expla in the dif ference between  the claims set 

out  in WA5 and WA6: 

 

“The second countercla im  pleaded in annexure 

WA5 dif fers f rom the formulat ion (and amount) 25 
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contained in annex WA6.  In th is regard the 

heads of  damage pleaded  in annex WA5 … are 

not the complete extent  of  the damage suf fered 

by the respondent in consequence of  the 

appl icant ’s defect ive performance of  i ts 5 

obl igat ions.   Once again I  do not know why the 

addit ional heads of  damage contained in annexed 

WA6 were not carr ied through in annex WA5 by 

the respondent ’s erstwhi le legal representat ives.   

The heads of  damage pleaded in annex WA5 are 10 

by no means the fu l l  extent  of  the harm caused 

by the respondent as a result  of  the appl icant ’s 

defect ive performance , these are more fu l ly set  

out  in annex WA6.   

With reference to paragraph 10.1 and 10.3 of  the 15 

second countercla im, these heads of  d amage 

arose f rom blocks C and D and were caused by 

the appl icant h i t t ing a sof t  subterranean r iver  bed 

(af ter f i rst  dr i l l ing through hard ground) which 

resulted in t remendous depression which then 20 

needed to be f i l led with copious amounts of  

concrete . . .   

W ith reference to paragraph 10.2 th is head of  

damage is the same as that  set  forth in annex 

WA6 under the heading ‘Reaching dai ly target  as 25 
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per agreement ’  in the amount c la imed of  

R5 195 400.00. I  do not know how the 

discrepancy in f igures arose between tha t  amount 

and the amount of  R5 235 944,00 , the correct 

amount is that  appearing annex WA6 . . .   5 

The f igure in paragraph 10.45 requires 

explanat ion  and correct ion.   This f igure appears 

to be the same as the appl icant ’s c la im in these 

proceedings.   This f igure  should not  have been 

included at a l l  in  the computat ion of  the 10 

countercla im for the fo l lowing reasons:  

First ,  the f igure should have been reduced by the 

amount of  the disputed invoices…  

Second and more important ly,  the heads of  

damage contained in annex WA6 are al l  loss of  15 

prof i t  values that they already take account of  the 

cost  to the respondent in p lacing i tself  in  a 

posi t ion to earn the revenue necessary to 

generate the nett  prof i t  c la imed.  This means that 

no costs need to be deducted f rom the tota l  20 

amount in the appearing in annex WA6.  The total 

is a value for net  prof i t  forgone as a result  of  the 

appl icant ’s defect ive performance.   

In the circumstances, the correct  computat ion of  

respondent ’s second countercla im and act ion,  is 25 
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the one set  out  and made up in annex WA6 .. .  

and not annex WA5.  I t  exceeds the appl icant ’s 

c la im in these proceedings.”  

 

Mr Venter, who appeared on behalf  of  the appl icant, submitted 5 

that  i t  should be common cause between the part ies that  the 

respondent d id not  and was not able to conduct any dr i l l ing 

work or manufacture concrete.   He also noted that  s igni f icant ly 

absent f rom the papers was any documentary proof 

substant iat ing the respondent ’s a l leged countercla im for,  what 10 

he desribed as the ‘preposterous amount ’  of  R25 741 629,74 

(annexure WA5) together with  a further amount of  R6 908 

528,78 insofar as concrete is concerned.   

 

Mr Venter drew the at tent ion of  the Court  not  only to the 15 

absence of  support ing documents, but  to the approach of  

Bl ignaut,  J at  para 35 of  h is judgment:  

 

“The further d if f icul ty with the respondent ’s case 

is that  there is vi r tual ly no concrete evidence to 20 

support  Adam’s bold statements.   He did not 

provide any meaningful  part iculars in regard to 

the nature and extent of  the work that  was done 

nor any breakdown or quant if icat ion of  the 

amount sought to be set  of f  against  appl icant ’s 25 
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cla im.  There are no part iculars of  the ident i ty of  

any other contractors,  i f  any,  that  were involved 

with the amounts paid by them.  Mr Adam 

furthermore did not  provide or ident ify any 

support ing documents.”  5 

 

Mr Venter submit ted further that the af f idavi t  of  Mr Schroeder,  

the previous employee of  respondent ’s,  was of  part icular 

importance.  In this regard he referred to the fo l lowing f rom 

th is af f idavi t :  10 

 

“The equipment and dr i l l ing r igs of TIADOR 126 

CC (“appl icant”)  d id not  a t  any t ime delay the 

progress or  construct ion work  as there was 

adequate equipment,  together with service and 15 

mechanical support  avai lable at a l l  re levant 

t imes.   

Rock Construct ion was stopped doing dr i l l ing and 

plant ing of  posts for a period of  + 5 weeks by 

Moncada, whi lst  busy in Blocks C and D because 20 

Block A and part  of  Block B was not completed 

with structures and glass.   The re levant banking 

inst i tut ion f inancing the tender would not  make 

any payments to Moncada as a result  of  

incompleted works by Rock Construct ion 25 
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(“respondent”)  so the concrete teams were 

removed f rom plant ing of  posts and were used to 

ref i t  broken glass, fastening of  bol ts,  a l igning of  

structures, f ixing of  posts that  were not p l anted 

correct ly,  posts damaged by construct ion 5 

equipment and re -dr i l l ing of  holes surveyed 

incorrect ly.    

Mid September 2013 Moncada again stopped 

Rock Construct ion f rom dri l l ing because the 

dr i l l ing r igs were + 6000 holes ahead of  the 10 

construct ion teams and there was incompleted 

f ie ld areas A, B and C that have not been 

completed and the posts st i l l  had to be concreted 

in for a period of  + 16 days.    

Addit ional delays were experienced throughout 15 

the contract  because of  the shortage of  survey 

services suppl ied by Moncada of  + 4 weeks, 

delay in the posts to be suppl ied by Moncada, 

concrete t rucks breaking down because the road 

was not properly maintained by Moncada, delay 20 

in concrete supply due to no payment to Af r imat 

by the respondent.  When th is happened I  worked 

during the R&R weekend to catch up with the 

plant ing of  posts so that  the construct ion works 

could cont inue when everybody returned f rom the 25 
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month-end weekend.”  

 

He cont inues:  

 

“The only dr i l l ing contractor appointed by 5 

respondent was the appl icant .   The respondent 

d id not  employ any other dr i l l ing contractor and 

also did not  do any re -dr i l ls  at  a l l  done by the 

appl icant.   The respondent could not  meet their 

dai ly targets because of  insuf f ic ient  concrete 10 

volumes due to the breakdowns on the concrete  

t ruck,  delays in mater ia l  supply f rom Moncada , 

the labour d id not  t imeously make use of  the 

t ransport provided and busloads would come half  

fu l l  and many labourers would only make use of  15 

the last  bus. .   

The appl icant was always ahead of the plant ing 

of  posts done by respondent ’s construct ion by a 

minimum of  at  least  2000 holes at  any given 

t ime… 20 

Appl icant completed the dr i l l ing services on 6 

November 2013 and respondent completed the 

f inal  p lant ing of  posts on 15 November 2013 thus 

showing that appl icant t imeously completed their 

dut ies,  a lways far ahead of  the construct ion 25 
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teams of  the respondent.”  

 

According to Mr Venter , i t  was clear f rom the supplementary 

papers and the appl icant ’s reply thereto that  respondent d id 

not  and could not  have done any of  the remedial  dr i l l ing work 5 

i tsel f  and had not employed any other contractor to so do th is 

remedial  dr i l l ing work.   In h is view, th is d isposed of  the 

respondent ’s c la ims re lat ing to re -dr i l l ing of  holes.   Insofar as 

the al legat ion that the holes were dri l led t oo deep or too wide, 

he submit ted  that th is argument  was without any meri t  because 10 

i t  was refuted by the af f idavi t  of  Mr Du Toit ,  Mr Schroeder as 

wel l  as Mr Moncada himself .   In th is regard Mr Moncada states 

as fo l lows in h is af f idavi t :   

 

“The dr i l l ing works undertaken by the appl icant 15 

were sat isfactory and of  good qual i ty.   The re -

dr i l l ing works which had to be undertaken was 

not due to the qual i ty of  the appl icant ’s work and 

cannot be att r ibuted to any faul t  on the part of  

the appl icant.   The appl icant d id not  do any 20 

concrete work in re lat ion to the project .   The 

addit ional concrete works which had to be 

undertaken was not due to the qual i ty of  the 

appl icant ’s work and cannot be att r ibuted to any 

faul t  on the part  of  the appl icant.   The appl icant ’s 25 
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work was inspected by CMSA on a regular basis 

in accordance wi th the project  schedule and 

CMSA always found the appl icant ’s work to be of  

a good qual i ty and f ree f rom any defects.”  

 5 

In response to these submissions Mr Hutton conceded that th is 

d ispute,  unt i l  recent ly,  had been bedevi l led by a f rustrat ing 

lack of  part icular i ty in which the respondent had raised i ts 

defences and, in part icular ,  i ts countercla im.  Correct ly ,  he 

noted that  th is f rustrat ion had been set  out  e loquent ly by 10 

Bl ignaut,  J in h is judgment.   He also conceded that  th is 

f rustrat ion was always ref lected in the course of  argument 

which took place during the hearing on 3 September 2014, 

shown clearly f rom the t ranscr ibed record of  that  argument 

which is at tached to the papers.    15 

 

The respondent,  now represented by di f ferent  at torneys and 

counsel,  adopted what Mr Hutton referred to as a somewhat 

less sanguine view of  the matter than that  taken by their  

predecessors,  in that  respondent  had taken heed of  the 20 

cr i t ic isms art iculated by Bl ignaut,  J.   In th e circumstances, 

respondent del ivered a supplementary answering af f idavi t  

which,  in Mr Hutton’s view, d ispel led the cr i t ic ism of  

vagueness and lack of  part iculari ty.   He submit ted that 

respondent had now shown on i ts papers that  i t  has “a genuine 25 



 
2 1 0 8 8 / 2 0 1 3  

 JUDGMENT 

 

/RG / . . .  

18 

and serious countercla im that  wel l  exceeded the amounts 

c la imed by the appl icant” ;  that  is the countercla im described it  

in  WA6.   

 

Mr Hutton’s view that  the respondent ’s countercla ims are 5 

genuine and serious because they ra ise a t r iable issue, was 

ref lected in a number of  submissions that  he made .  For 

example he submit ted that  respondent ’s c la im for con crete 

which stood to  be added to the cla ims in WA6 and which 

amounted to R6 908 528,78 (see para 23.2 of  the 10 

supplementary answering af f idavi t )  was contested as fo l lows: 

Mr Du Toit ,  on behalf  of  the appl icant,  contests the amount 

because the respondent had no dr i l l ing capabi l i ty and did not 

manufacture concrete .   Thus i t  could have no cla im for 

concrete.   According to Mr Hutton,  th is denial  stood in sharp 15 

contrast to the evidence of  Mr Ensl in,  who deposed to an 

af f idavi t  on behalf  of  the respondent,  to the ef fect  that 

respondent had to f i l l  col lapsing holes in b locks C and D.   

 

Mr Ensl in says the fo l lowing in h is aff idavi t :   20 

 

“As regards blocks C and D, in these blocks the 

same problems arose as in Blocks A and B, 

except that  a further problem arose in Blocks C 

and D, namely the col lapsing of  holes.   I  not iced 25 
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th is for the f i rst  t ime during September 2013 and 

I  immediately drew i t  to the at tent ion of  the 

appl icant ’s representat ives,  namely Jannie and 

Chester.   For these col lapsing sink holes the 

respondent ’s remedy the defect ive work with 5 

addit ional concrete.    

This became a huge problem in b lock C and D 

when the resultant  concrete usage (paid for by 

the respondent) became astronomical.   The 

appl icant ’s representat ives were wel l  aware that 10 

these costs were being incurred by the 

respondent. .  The result  of  these problems in 

Blocks C and D was that  the respondent ended 

up having to f i l l  deep holes and to f ind aggregate 

mixed with cement which was very expensive and 15 

labour intensive.”  

 

Mr Hutton submit ted thus that  there was now a dispute which 

could not  be resolved on the papers and had to go to t r ia l .   He 

referred further to the fact  that  Mr Schroeder d id not  deny that 20 

there was addit ional concrete used (see paragraph 8.9.1 of  

that  af f idavi t )  a l though he blamed a th ird party.   He then went 

on to state that there was “extra concrete usage by the 

respondent and also that  the respondent was advised to a l low 

addit ional concrete  usage”.  This a lone showed that  the 25 
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dispute between the part ies could only be resolved by way of  a 

t r ia l .    

 

Referr ing to the respondent ’s c la im based on the standing t ime 

due to breakdowns on dr i l l  r igs,  Mr Hutton noted that  th is was 5 

dealt  wi th by Mr Du Toit  and by Mr Schroeder in their  

af f idavi ts.   Du Toit  merely stated that  th is  averment  was 

improbable because respondent ’s Adam never mentioned it  

ear l ier.   In short ,  Mr Schroeder s imply denied that  there were 

any breakdowns incurred in equipment or dr i l l ing r igs suppl ied 10 

by the appl icant.    

 

Again in keeping with the general  tenor of  h is argument , Mr 

Hutton submitted that  th is const i tuted an i rresolvable d ispute 

of  fact ;  e i ther dr i l l ing r igs suppl ied by the appl icant ’s did or d id 15 

not break down. This was a matter for t r ia l .    

 

The fact  that  these issues have been ra ised in th is manner 

compels me to examine the appl icable law.  

 20 

THE RELEVANT LEGAL POSITION:  

 

In Ter Beek v United Resources (CC)  1997 (3) SA 315 (C) Van 

Reenen, J sought to deal with the appl ica ble test  to be appl ied 

when an un-l iquidated countercla im exceeding the amount of  25 
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the appl icant ’s c laim, is ra ised as a defence to a winding up 

appl icat ion.   Van Reenen, J said the fo l lowing at  333H -334C: 

 

“The courts in England have adopted the stance 

that  the quest ion whether a winding up order 5 

should be made on a pet i t ion based on a 

judgment debt where there is a genuine 

countercla im against  the pet i t ioning credi t ,  was a 

matter for a judge’s d iscret ion. . .  In South Af r ican 

law, as in Engl ish law…the court ’s power to grant 10 

a winding up order is d iscret ionary,  i r respect ive 

of  the ground on which i t  is  being sought..  

Accordingly,  there exists  in my opin ion no reason 

why the same approach should not  be fo l lowed in 

South Af r ican law, subject  to the qual i f icat io n 15 

that  by reason of  the fact  that  the ‘defence’ of  a 

countercla im, recognises the enforceabi l i ty of  the 

obl igat ions on which the appl icant ’s locus standi  

is  founded (there is no room for an argument that 

an appl icant is seeking to enforce a disputed debt 20 

by means of  winding up proceedings) and (b) as 

the existence of  an appl icant ’s c la im is not 

chal lenged, the respondent should bear the onus 

of  showing why the court  should exercise a 

discret ion not to grant a winding up order in h is 25 
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favour. . . ”  

 

Much of  the approach adopted by Van Reenen, J in Ter Beek 

was sourced in Engl ish Law.  I t  is  therefore necessary ,  at  least 

br ief ly,  to refer to the Engl ish case of  Seawind Tankers 5 

Corporat ion v Bay Oi l  SA [1999] 1 ALLER 374 (CA).   In th is 

case i t  was held that  the cou rt  had a greater d iscret ion where 

the pet i t ion was a credi tor but  the company was arguing for the 

pet i t ion to be stayed or d ismissed because of  a countercla im 

of  an amount which was greater than the cla im.  The pet i t ion 10 

would st i l l  be dismissed where there  was no genuine 

countercla im, except in specia l  c i rcumstances.   

 

In the l ight of  this judgment,  Binns -Ward, J in Absa Bank 

Limited v Erf  1252 Marine Drive (Pty) Ltd  [2012] ZAWCHC 43 15 

sought to revis i t  the issue again.  

 

Binns-Ward, J ’s approach was cr i t ic a l  of  that  adopted by Van 

Reenen, J in Ter Beek because, in h is view, the lat ter 

judgment fa i led to come to terms with the narrow nature of  the 20 

discret ion that Engl ish courts possess in these cases.  As the 

learned Judge said:  

 

“ In Ter Beek . . .   Van Reenen, J despite actual ly 

ment ioning the decis ions in Portman Provincia l 25 



 
2 1 0 8 8 / 2 0 1 3  

 JUDGMENT 

 

/RG / . . .  

23 

Cinemas and LHF Wools Ltd ,  descr ibed his 

understanding of  the posi t ion under Engl ish Law 

with no acknowledgment of  the narrow nature of  

d iscret ion avai lable to Engl ish court  and , af ter 

c i t ing two South Af r ican cases which merely 5 

reci te the t r i te pr incip le that  a South Af r ican court 

has a discret ion  to refuse to make a winding up 

order even when the appl icant has proved the 

elements necessary to obtain such an order 

opined that  there existed no reason why the 10 

Engl ish approach should not  be fo l lowed in South 

Af r ican Law.  W ith respect however in fa i l ing to 

appreciate i ts l imit ing ef fect  on the breath of  the 

appl icable judic ia l d iscret ion,  the learned Judge 

appears to have misdirected himself  on the 15 

import  of  the Engl ish law in point . ”  

 

Binns-Ward, J then cont inued:  

“Appearing to hold ( though his reference to Kal i l  v 

Decotex (where the quest ion was in fact  lef t  open) that 20 

the Badenhorst  rule which perta ins to the determinat ion 

of  ‘d isputed debt cases’  in our law went to locus standi ,  

Van Reenen, J expressed himself  . . .  against  fo l lowing 

that approach in South Af r ican law and , to that extent , 

qual i f ied his opin ion that  we should in general  fo l low the 25 
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Engl ish judic ia l  pract ice as he understood i t  to be.    

I  am hesi tant  to accept the not ion that  a Badenhorst  ru le  

(s ic)  goes to standing.   Af ter a l l  as Corbett ,  JA observed 

in Kal i l  v Decotex . . .  i t  is  inconceivable that  a credi tor 

could establ ish on the balance of  probabi l i t ies that  i t  had 5 

a c la im against  the respondent ’s c la im in winding up 

proceedings whi le the respondent at  the same t ime was 

able to establ ish the cla im was disputed on bona f ide  and 

reasonable grounds.  The appl icant in such case would 

have establ ished i ts standing,  whi le the respondent  10 

would have establ ished, i rrespect ive of  the meri ts of  the 

cla im or i ts defence to i t ,  that  the remedy sought by the 

appl icant should not  be granted.  The Badenhorst  ru le 

does seem to const i tute a self  standing (and possib ly 

f lexib le) pr incip le that  winding up proceedings are not an 15 

appropriate procedure for a credi tor’s use when the debt 

is bona f ide  d isputed . . . ”  

 

Binns-Ward then concluded:  

 20 

“ I t  is  possib le to state the posi t ion in South 

Af r ican law without reference to the Engl ish law.  

There is no reason for our courts to adopt or 

entrench what Nourse LJ in Bayoi l  c lear ly 

suspected to be  a mistakenly taken course in 25 
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Engl ish jur isprudence  determined in Portman. In 

my view, re l iance by a respondent on the 

genuine, ser ious, un - l iquidated countercla im to 

oppose an appl icat ion for i ts l iquidat ion,  is a 

qui te d ist inguishable basis for resist ing winding 5 

up f rom that  premised on a bona f ide  and 

reasonable dispute of  an al leged indebtedness to 

a credi tor appl icant.   As pointed out by Van 

Reenen, J in Ter Beek, re l iance by a respondent 

company on a countercla im to avert  a winding up 10 

order actual ly entai ls an admission by i t  of  the 

al leged indebtedness to the appl icant re l ied upon 

by the credi tor appl icant.   The al legat ion of  the 

existence of  the un- l iquidated countercla im is 

nothing more than a put t ing up by the respondent 15 

of  a basis upon which i t  is  able to ask the court 

to exercise i ts d iscret ion against  making a 

winding up order,  notwithstanding that  the 

appl icant may have sat isf ied a technical 

requirement to achieve the remedy…I venture 20 

that  in the major i ty of  cases a dist inct ion between 

the Engl ish approach and ours wi l l  be not ional 

rather than real ,  certa in ly in respect of  the result .   

A court  wi l l  in  the nature of  th ings be incl ined to 

exercise i ts d iscret ion against  making a winding 25 
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up order in a matter in which i t  appears that  there 

is a reasonable possib i l i ty that  a countercla im by 

the debtor company wi l l  upon i ts determinat ion 

ext inguish the debt re l ied on by the appl icant in 

i ts appl icat ion for a winding up .”  5 

 

The lat ter set of  judic ia l  observat ions provides a  reason for 

why there is l i t t le  need to read the Engl ish posi t ion as being 

signif icant ly d if ferent  f rom our law or indeed f rom the approach 

adopted by Van Reenen, J in Ter Beek, supra. The present 10 

case does not invo lve a determinat ion of  the genuiness of  

appl icant ’s c la im.  As respondent ’s case is  based upon a 

countercla im that  a l legedly exceeds the appl icant ’s c laim , th is 

is not  a case where the appl icant ’s c la im  is d isputed on bona 

f ide  and genuine grounds which would t r igger the so -cal led 15 

Badenhorst  ru le (Badenhorst  V Northern Construct ion 

Enterpr ises (Pty) Ltd  1956 (2) SA 346 (T) at 347 -348.)   

 

The quest ion which is cr i t ical  in determinat ion of  this case 

concerns the existence of  a countercla im; expressed 20 

di f ferent ly,  is th is a countercla im in which there is a 

reasonable possibi l i ty that  i t  wi l l  ext inguish the cla im , i f  so 

proved?  Yet again, set out  in d if ferent terms: is th is 

countercla im set  out  so with suf f ic ient  part icular i ty for a court 

to f ind that  there is a reasonable possib i l i ty that i t  wi l l  25 
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ext inguish the claim that  has already been acknowledged by 

the respondents?    

 

In th is context ,  Lord Just ice Ward said in Seawind Tankers, 

supra,  at  11:  5 

 

“There is a pract ice that  the company should not  be  

wound up where there is a ser ious and genuine cross -

cla im save in specia l  c i rcumstances.”  

 10 

For these reasons,  I  f ind that, however interest ing the  

impressive learning set  out  by Binns-Ward J,  and re l ied upon 

by Mr Hutton may be, i t  does not add much to th e key point  in 

th is case: in exercis ing a discret ion,  how genuine is the 

counter-c la im?  15 

 

With in th is context ,  the facts are cr i t ical ,  part icular ly the 

fo l lowing:  

   

(1) No ment ion of  WA5 appears to have been made when 20 

Bl ignaut,  J heard the appl icat ion for the provis ional 

l iquidat ion,  some two months af ter i t  had actual ly been 

signed by the very counsel who had acted for 

respondent in the preparat ion of  the  case as wel l  as  at  

the hearing before Bl ignault  J . 25 
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(2) When the matter was in i t ia l ly argued before th is court  

on 3 September 2014, respondent made no ment ion of  

WA5, which had now predated the hearing by almost 

s ix months.  

(3) On 4 December 2013 an amount of  R268 660 .00 was 5 

paid by respondent to appl icant for work done.  

Somehow, respondent paid th is amount even though, 

but  over a week later ,  respondent cla ims that  i t  had a 

countercla im for more than R18 mi l l ion.  

(4) There is some signi f icant doubt as to when WA6 was 10 

generated.  The only point  that  Mr Hutton could ra ise 

in support  of  the argument  that the cla im was 

inst i tuted and thus WA6 existed in December 2013 

(the re levant t ime) was an emai l  of  12 December 2013.  

I t  reads thus:  “From Francois Du Toit  to Waeed Adam.  15 

Subject:  FW Claim against  T iador 126 CC.  Hi Adam.  

Most of  th is we can prove.  This excludes holes that  

were dr i l led as we cannot prove i t . ”    

I  am not certa in what th is emai l  means  in the l ight  of  

i ts exact  wording .   Somehow, i t  is  averred  by 20 

respondent  that  th is emai l  shows that  there was a 

cla im against  appl icant in the amount specif ied in 

WA6.  There is  no attachment which would reveal to 

which “c la im against  T iador CC”,  th is  emai l  refers and 

whether in fact  i t  was WA6.   25 
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I  accept, as I  was informed later, that ,  as I  understand 

i t ,  an Apple computer  which was used, does not 

contain  an attachment  which is  ref lected on the emai l,  

but  that  does not remove the doubt as to what the 

reference in the emai l  is  d irected ; that  is to which 5 

c la im. 

(5) The plethora of  defences ra ised which have 

subsequent ly been abandoned is further cause for 

doubt ;  for example a key defence ra ised in the 

opposing af f idavi t  of  March 2013 was that  appl icant 10 

would not be paid by respondent unt i l  the latter had 

been paid by Moncada.  Th is defence, as with the 

al legat ions regarding the incorrect  invoices which 

were contained in the supplementa ry af f idavi t  of  Mr 

Adam of October 2014, have now been abandoned.  15 

(6) In the opposing af f idavi t  of  March 2014, Mr Adam 

states as fo l lows:  “ I  can state that  the Respondent 

has not caused damage to the Appl icant.  The truth is 

the opposite.   The Appl icant d id not  t imeously and 

punctua l ly at tend to a l l  work.   The work was wo eful ly 20 

defect ive causing the Respondent to have to spent 

s ignif icant amounts of  money in order to remedy the 

defect ive workmanship.   The payment to the Appl icant 

for that  work was reciprocal upon the Appl icant 

complet ing i ts work in a proper and workmanl ike 25 
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manner and th is i t  c lear ly fa i led to do.”    

Not a scint i l la  of  evidence about the countercla im, 

even of  the f i rst  vers ion in the form of  WA5 is 

ment ioned, a lbei t  that  the lat ter was signed on 14 

March 2014.  See also paragraphs 29.2 and 29.3 of  5 

that  af f idavi t .    

(7) The re levant appl icable agreement provided thus: 

“9.4.4 Where the subcontractor intends to withhold 

payment f rom any person in i ts employ regarding the 

Works,  fu l ly substant iated detai ls of  the nature of  the 10 

dispute,  reason for withholding payment and works 

that  such withhold payment re lates to,  must be  

substant iated in  wri t ing. ”    

Had there been object ion to appl icant ’s work suf f ic ient 

to withhold payment,  as would have been the case  on 15 

respondent ’s version based upon the countercla im,  

object ions would have been placed in wri t ing.   There 

is no evidence thereof.   One would have at  least 

expected respondent at  th is late stage to have 

provided some proof  of  th is required documentat ion.    20 

(8) The only reason given for the late submission of  a 

countercla im is ,  as appears f rom the supplementary 

answering af f idavi t ,  the fo l lowing:  “This 

part icular isat ion is necessary I  suspect because the 

evidence which I  now produce was ei ther not  in 25 
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existence by 5 March 2014 (the date on which I  made 

the answering af f idavi t )  or for reasons unclear to me 

the respondent ’s legal advisors had not put  that 

evidence before this Court  by means of  my answering 

af f idavi t . ”  5 

(9) Appl icant cal ls ser iously into quest ion the cla im in 

respect of  the addit ional concrete.   This is part icular ly 

evident by way of  an emai l  sent by Moncada to 

respondent on 31 November 2013 which reads thus:  

“Referr ing to the extra concrete,  I  remind you that  th is 10 

issue has never been approved.  Also wa s denied to 

Chris and Francois,  d irect ly by Mr Salvatore Moncada.  

I f  Rock didn’ t  make wel l ,  the study of  the works in 

order to make quotat ion in the beginning is not  our 

problem, had al l  our informat ion to make i t  so don’t  15 

speak about th ings that  aren’ t  t rue and speak about 

another company (JD) which they have never asked 

th is  extra and they cont inu ing properly with the work.  

I t ’s  sure that  they made correct ly h is study work.   You 

have ever known that  we have the Rock in d if ferent 20 

parts of  the solar farm and the sand in other parts.”  

(s ic).    

 

I  accept that ,  on these papers,  to re ject the respondent ’s 

a l legat ions,  a conclusion should be reached that i ts  a l legat ions 25 
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are so farfetched or untenable as to be suscept ib le to re ject ion 

on the papers which had been presented to the Court  without 

the benef i t  of  oral  evidence .  In so examining the respondent ’s 

version,  there is a need to test  whether there is a reasonable 

possib i l i ty that  the countercla im by respondent wi l l ,  upon i ts 5 

determinat ion ,  ext inguish the deb t rel ied upon by the appl icant 

and which in th is case has f inal ly,  af ter much protestat ion and 

in i t ia l  denia l  by respondent been conceded.    

 

In a case where a provis ional order was granted and the Court 10 

re jected the respondent ’s version because of  a lack  of  

part icular i ty and the respondent a rr ived at  court  to oppose the 

f inal  order on the same papers as at  3 September 2014, a 

newly developed countercla im which emerges thereaf ter needs 

to be careful ly scrut in ised with forensic precis ion.    15 

 

There is s imply no explanat ion for the omission f rom 

respondent ’s case of  any of  these averments  unt i l  October 

2014, save for what has become a r i tual  defence of  b lame  

which is  heaped upon previous at torneys and counsel who had 20 

actual ly s igned the countercla im part iculars.   At  the very least ,  

greater part icular ity was required to restore respondent ’s 

shattered credib i l i ty ,  g iven the manner in which i t  sought to 

conduct i ts opposit ion .   No documents which were provided 

with the emai l  of  12 December 2013 .  No explanat ion is  g iven 25 
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as to what th is a l leged cla im referred to,  that  is in the emai ls 

of  12 December 2013.  There is no explanat ion as to why 

payments were made a week before th e counterclaim was 

al leged to be generated, which would then  have just i f ied non-

payment of  R268 000,00.  There is no engagement with a basis 5 

of  payment in terms of  Clause 9 of  the agreement between 

respondent and Moncada.   

 

I t  appears to me that ,  on these part icular papers ,  the ent i re 

countercla im as set  out ,  cont inues to lack part icular i ty  or 10 

suf f ic ient  credib i l i ty .   Respondent has not taken the Court  into 

i ts conf idence and , in my view, th is countercla im cannot be 

regarded as a suff ic ient  defence to the appl icat ion for  a f inal 

order.  

 15 

There is ,  in the l ight  of  the f indings to which I  have come, no 

need to deal with the persuasive arguments of  the remaining 

intervening credi tors.    

 

IN THE RESULT A FINAL ORDER OF LIQUIDATION OF 20 

RESPONDENT IS GRANTED.   

 

 

__________________ 

DAVIS, J  25 


