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SAFLI I  No te :  Cer ta in  p e r so na l /p r iva te  d e ta i l s  o f  p a r t i e s  o r  wi t nesse s  have  b een  

r ed ac ted  f ro m t h i s  d o cu men t  in  co mp l i ance  wi t h  the  l a w a nd  S AF LI I  P o l i c y  

 

IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN)  

CASE NO: 21755/2012 

DATE: 5 SEPTEMBER 2014 5 

In the matter between:  

GOYI GODFREY NXAZONKE & ANOTHER APPLICANT  

And  

THE CIVIL MAGISTRATE, MITCHELLS 

PLEIN & 7 OTHERS  RESPONDENT 10 

 

JUDGMENT 

 

DAVIS, J  

 15 

There are two aspects to the applicat ion which ha ve come 

before th is Court .   The f i rst  is unopposed, the second the 

subject  to contestat ion f rom the seventh respondent,  and I wi l l  

deal with i t  present ly.    

 20 

The substant ive appl icat ion was to set  a side a default  

judgment and wri t  of  execut ion against  the appl icant ’s home, 

as wel l  as subsequent sales and transfers of  their  home at  2…  

N… .  C…… ,  K…… .   There are a ser ies of  just i f icat ions of fered 

http://www.saflii.org/content/terms-use
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by the appl icant  for the re l ief  sought,  including that  the 

judgment  & order were unconst i tut ional and
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could not  have been granted had there been proper judic ia l 

oversight .   Th is re l ief  is unopposed.  

 

Br ief ly the facts are as fo l lows;   

 5 

1. Appl icants,  a marr ied couple,  moved into the property in 

1986; 

 

2. They became 99 year leaseholders in 1988, and 

ul t imately fu l l  owners in 1991;  10 

 
3. In 1990 f i rst  appl icant borrowed R30 000 f rom NedPerm 

Bank (now fourth respondent in the form of  Nedbank 

Group Limited) secured by way of  a mortgage bond, in 

order to bui ld on  extra rooms and a bathroom;  15 

 

4. I t  appears that  no wri t ten consent to th is t ransact ion was 

obtained f rom the second appl icant,  as required in terms 

of  the Matr imonial Property Act ,  88 of  1984 (see sect ion 

15(2) thereof );  20 

 

5. I t  appears that  Nedbank was aware th at  f i rst  and second 

appl icant were marr ied in community of  property.  

 

6. First  appl icant made regular repayments of  R500 to R600 25 
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every month unt i l  2001 when he ret ired f rom his job as a 

hospita l  domest ic worker  and could no longer af ford the 

repayments.  

 

7. By th is stage he est imated that  he paid the bank over 5 

R66 000.  In 2001 the bank obtained default  judgment 

against  the appl icants,  a l legedly for an outstanding 

amount of  R27 959, 49, which included interest .  

 

8. Notwithstanding the value of  the property being betw een 10 

R65 000 to R81 000 , the bank proceeded to acquire the 

property in a sale in execut ion for R10.  I  shal l  deal 

present ly with th is point .  

 

9. In 2004 the bank t ransferred the property to People’s 15 

Bank which immediately sold i t  to together with 17 other 

s imi lar propert ies to Mpisi  Trading (Pty) Ltd.   

 

10. Since 1986 i t  appears that the appl icants had 

undisturbed occupat ion of  the property and were,  as set 20 

out in the papers, unaware of  the 2001 default  judgment 

and the subsequent sale of  their  home.  

 

11. In 2008 the second respondent took t ransfer of  the 

propert ies in an investment opportuni ty,  using i t  to 25 
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secure a loan of  R216 000.00 f rom the seventh 

respondent.   The second respondent subsequent ly 

defaul ted on th is loan and seventh respondent obtained 

default  judgment  against  h im in 2012.  A judic ia l  sale in 

execut ion which was scheduled for 11 October 2012 was 5 

interdicted,  pending the review on 4 October 2012.  

 

12. On 15 March 2013 f i rst  appl icant passed away and 

second appl icant, in her capacity as execut or of  the 

estate,  was subst i tuted in h is p lace in a l l  further 10 

proceedings.    

 

There can be no doubt ,  fo l lowing the decis ion in Jaf tha v 

Schoeman and Others ,  Van Rooyen v Stol tz & Others 2005(2) 

SA 140 (CC),  that  defaul t  judgment together with an order 15 

declar ing the proper ty executable as took place pursuant to 

the 2001 default  judgment was unconst i tut ional and  hence 

inval id.   I t  was not made by a judic ia l  of f icer , af ter having 

taken account of  a l l  the re levant c ircumstances, and , 

part icular ly,  the enquiry to  whether the order ser iously 20 

compromised appl icants’  const i tut ional r ight  to access to 

adequate housing.  

 

The Const i tut ional Court  declared i n i ts  judgment in Jaf tha that 

sect ion 66(1)(a) of  the Magistrate ’s Court  was unconsti tut ional ,  25 
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to the extent  that  i t  fa i led to provide in a  considerat ion of  “a l l  

the re levant c ircumstances” before issuing a wri t  of  execut ion.  

I t  fo l lowed therefore that  the result ant  sale in execution was 

nul l  and void ;  hence val id t i t le  could not  be passed.  The 

purchaser in turn could not  t ransfe r ownership of  the property 5 

to subsequent registered owners.    

 

The jur isprudence  in  th is connect ion has subsequently  been 

expanded.  In Gundwane v Steko Development & Others  

2011(3) SA 608(CC) at  para 41 the Const i tut ional Court  said:  10 

 

“ [e]xecut ion may on ly fo l low upon judgment in a court of  

law.  And where execut ion against  homes of  indigent 

debtors who run the r isk of  losing the ir  securi ty of  tenure 

is sought af ter judgment on a money debt ,  further judic ia l  15 

oversight  by a court  of  law, of  the execut ion p rocess is a 

must.”  

 

The present case presents another  case study of  how Courts 

are required to balance compet ing r ights to property on the 20 

one hand and the r ight  to housing on the other.    

 

The act  of  the bank in sel l ing the property and the earl ier  

purchase of  the property for R10 is a t ru ly d istressing 

manifestat ion of  greed, undermining  cure promises contained 25 
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in  the Const i tut ion and accordingly the very substructure upon 

which the const i tut ional guarantees to property and housing 

are predicated as set  out  in the Jaf tha subject  and the jur is 

prudence  that  fo l lowed thereafter .   The South Af r ican law of  

property,  post  the advent of  the Const i tut ion is a combinat ion 5 

of  pr ivate law based upon the common law and publ ic law 

sourced in the Const i tut ion .   This ho lds impl icat ions for 

arguments based on averments based on a double right  to 

ownership of  property.  

 10 

DELAY 

 

Insofar as delay is concerned, in that  the matter has taken a 

very long t ime, th is concern is  addressed by way of  a fu l l  

explanat ion by the appl ican ts.   I t  does not appear that  the 15 

length of  t ime taken should be an obstacle to the re l ief  that  the 

appl icants now seek.  As the appl icants set  out  in their  papers  

they did not  br ing an appl icat ion to set aside the default  

judgment earl ier because:  

 20 

1. When the default  judgment was granted they were 

unaware of  the summons.  They were subsequent ly 

unaware that  their  home had been sold in execut ion.  

 

2. No one ever at tempted to evict  them or to assert  any 25 
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ownership r ight  over the property.  

 
3. They were advised by the legal representat ives once they 

became aware that  their  house had been sold,  against 

taking further act ion.  5 

 
THE SUBSTANCE 
 
 

There can be no doubt that ,  faced with th is factual  matr ix,  a 10 

Court  would not  have granted judgment ,  part icular ly  in the l ight 

of  var ious defences, including that  the bond was inval id ,  

having been entered into without the consent of  second 

appl icant;  the amount c la imed which was just  R28 000, and 

unsupported by informat ion provided to the Court ;   the or iginal  15 

loan had been in the amount of  R30 000 and appl icant had 

paid of f  approximately R66 000 over e leven years ;  further f i rst 

appl icant had paid to the bank regular monthly insta lments 

unt i l  February 2001 .  Thus the unpaid arrears due to the bank 

by May 2001 and August 2001 could not  h ave been in excess 20 

of  R2 000 or R3 000.   

 

Further the appl icants were impoverished . Mr Nxazonke is  an 

old age pensioner and his wife a part - t ime domest ic worker .   

The house was their  pr imary ,  indeed their  only residence.  I t  25 

represented their  one opportun i ty to access State subsid ised 

housing which they received as a f i rst  t ime homeowner .   This 
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is  a heavy factor to be taken into account.    

 

Furthermore,  the appl icants were  lacking in legal knowledge , 

without the means to access legal representat ion and  hence 

unable to defend themselves  adequately.   Fortunately they 5 

came across the Legal Resources Centre,  which ,  to i ts great 

credi t ,  has taken on their  case and hence ensured that  they 

are not  deprived of  their  only home, in c ircumstances where 

they had no al ternat ive accommodat ion ,  no access to adequate 

housing and thus would be lef t  homeless.   The impact would 10 

have been to prejudice  them disproport ional ly when compared 

to the inconsequent ia l  pressures that  wi l l  be suf fered by the 

credi tor,  a large commercia l  bank.   

 

The fact  –  to return again  to the core issue –  that  the Bank 15 

purchased the ir  house for R10 - is i tself  so gross a 

manifestat ion of  bad fa i th and an abuse of  dominance to be a 

cause of  great concern.   In h is recent book ,  Thomas Piket ty,  

Capita l  in the 21 s t  Century,  speaks about the ser ious and 

endemic problem of  inequal i ty .   S igni f icant ly  Piket ty 20 

commences the book with two pages of  descr ipt ion of  the 

Marikana tragedy.  Hence th is seminal analysis  narrat ive of  

inequal i ty is foreshadowed by the  South Af r ican pattern of  

inequal i ty,  and the manner in which the mining sector in South 

Af r ica has not del ivered fa irness, d igni ty and equal i ty to 25 
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workers who work in dangerous condit ions,  even twenty years 

s ince the fa l l  of  Apartheid.  

 

I  would have thought that large commercia l  inst i tut ions such as 

banks should heed what Piket ty has to say,  and ensure that 5 

when these kind of  proceedings are in i t iated ,  they are 

performed in good fa i th,  indeed in the utmost good fai th,  with 

c lear cognisance of  the re levant const i tut ional r ights,  

part icular ly and the r ights of  impoverished people not  to be 

evicted f rom their  homes, which act ion is reminiscent of  our 10 

dark past .   Al l  of  these factors are cause for grave concern in 

terms of  the manner in which the bank sought to sel l  th is 

property in execut ion.  

 

In short ,  there is no basis by which the substant ive re l ief  upon 15 

which the appl icat ion is predicated could have been resisted, 

nor was i t  in  argument before th is Court .    

 

I  turn to the second point ,  which was a quest ion of  co sts.  

There has been opposit ion by the seventh respondent,  which 20 

posi t ion is now set out in  a fa ir ly lengthy narrat ive.   When th is 

appl icat ion was launched , i t  appears that  seventh respondent 

opposed the appl icat ion,  but  then fa i led to f i le  any opposing 

papers unt i l  the appl icants sought a chamber book appl icat ion.  

 25 
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Once the opposing af f idavi t  was f i led ,  i t  was clear that  the real 

concern which seventh respondent then had concerned certa in 

a l legat ions that  had been made against  them in the founding 

af f idavi t .   The fundamental  problems they ra ise were the 

fo l lowing:  when default  judgment was granted against  the 5 

second respondent under case number 503/2011, there were 

signi f icant d if f icul t ies in re lat ion to th is appl icat ion.  In the f i rst 

p lace the not ice of  service of  the appl icat ion for default  

judgment ref lected that  the appl icant “stays at  given address 

since 1985”.   Accordingly there was no indicat ion on the 10 

service that  i t  was the second respondent who resided at  th is 

part icular address,  which properly was the subject of  the 

default  judgment.    

 

Furthermore the papers had caused certa in concern to 15 

Baartman, J  pr ior to grant ing the order.   The at torney act ing on 

behalf  of  the seventh respondent deposed to an af f idavi t  on 25 

August 2011, the day before the o rder was granted.  In th is 

she says: 

 20 

“ I  have conf i rmed with p la int i f f  that  the r isk mit igat ion 

off icer vis i ted the premises at  2…  N… .  C… . ,  K…… ,  on 3 

February 2011.  The of f icer personal ly spoke to the 

defendant,  who was present at  the prem ises on that  date.  

The defendant conf i rmed that  i t  was the correct address.”  25 
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When the matter was stood down on 25 August 2011, pr ior to 

judgment which was to be given the next  day,  i t  appears that 

the doubts which had been expressed by the judge about th e 

anomal ies on the papers ,  generated a further af f idavi t ,  5 

deposed th is t ime on behalf  of  the seventh respondent by Mr 

Cyri l  Daniels,  who described himself  as r isk mit igat ing of f icer 

appointed by the pla int i f f .   I  can only assume that  he was the 

same r isk mit igat ing of f icer referred to by Ms Chandler  in her 

af f idavi t .  10 

 

Mr Daniels ’  af f idavi t  is  part icular ly interest ing.   He says:  

 

“ I  at tend si tes to inspect the propert ies to ascerta in 

who is l iving at  the property,  what the stance of  the 15 

property is and whether the physical  address 

corresponds with the addresses per the bond.   

On 26 August 2011 I  inspected Erf  3… . ,  K… .  being 

2… . .  N… . .  C…… ,  K… . . .   I  conf i rm herewith that  the 

address corresponds with the erf  and further conf i rm that 20 

the property is occupied by tenants c la iming to be the 

owner.”  

 

This af f idavi t  indicates that ,  read as a whole ,  the person who 

cla imed to be owner was the appl icant,  not  the second 25 
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respondent.   Certa in ly what th is af f idavi t  d id not  do was to 

conf i rm the contents of  the af f idavi t  which had been deposed 

to the day before by seventh respondent ’s at torneys.    

 

In short ,  th is documentat ion does,  in my view, just i fy the 5 

averment in paragraph 62 of  the founding af f idavi t  in  these 

proceedings:  

 

“ABSA appears to have fa i led to comply with i ts 

obl igat ion to br ing al l  the re levant circumstances to the 10 

at tent ion of  the Court  in an ex parte  appl icat ion and there 

are at least indicat ions that  th is Court  might have been 

misled in the course of  the grant ing of  defaul t  judgment 

against  W ilkens . ”  

 15 

Ms Treurnicht ,  who appeared on behalf  of  the seventh 

respondent,  submit ted ,  in essence, that  there were two bases 

by which the costs of  th is appl icat ion should not  be paid for by 

the seventh respondent.   In the f i rst p lace , she submitted that 

as the Court  had been sat isf ied on the papers that defaul t  20 

judgment was just i f ied ,  there could be no basis for the 

al legat ions which are  now contained in the paragraph of  the 

af f idavi t  to which I  have made reference, read together with 

the previous paragraph, the essent ia l  contents of  which I  

summarised earl ier in th is judgment . 25 
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This can surely not  be the test .   Judges are  general ly p laced 

under s igni f icant pressure when they grant defaul t  judgments 

in a busy unopposed court ,  wi th a long ro l l .   They are 

dependent upon counsel to br ing to their  at tent ion al l  of  the 5 

detai ls of  the matter,  or ,  at  the very least ,  to ensure that 

at torneys act ing on behalf  of  the appl icant for default  

judgment,  do the same.  I f  Ms Treurnicht ’s  submission was 

correct  i t  would mean that  i t  would be almost impossib le to 

rescind a default  judgment . 10 

 

What th is Court  is required to do is to examine the contents of  

the af f idavi t ,  in  th is case the founding af f idavi t ,  and ,  at  the 

very least ,  to divine whether there was some form of  

just i f icat ion which necessi tated opposit ion which ,  in turn, 15 

generated further costs for the appl icants in that  the ent i re 

appl icat ion appears now to have been opposed.  

 

I t  would have been far preferable, i t  seems to me, for the 

respondent to have placed on record an af f idavi t  which 20 

expla ined i ts posi t ion,  but  without opposit ion .   This  would have 

al lowed th is matter to have gone forward on an unopposed 

basis and would have reduced the costs considerably insofar 

as the appl icant is concerned.   

 25 
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Mr Hathorn,  who appears together with Ms Harvey,  on behalf  

of  the appl icants,  was ent i re ly correct  to point  out  that  in the  

opposit ion there was no further  af f idavi t  deposed to by Ms 

Chandler or Mr Daniels to c lar i fy that  which had been said.  

The opposing af f idavi t  was deposed to by Ms Naidoo , who had 5 

no personal knowledge of  any of  the factors to which I  have 

made reference.  

 

The further possible opposit ion,  which was pref igured , at  least 

tangent ia l ly,  in the founding af f idavi t ,  that  the appl icants might 10 

seek to set  aside the default  judgment to which I  have made 

reference, was not p laced in  issue.  In a let ter of  3 June 2013 

Mr Kahanowitz,  appl icants ’  attorney clar i f ied that th is was to 

be lef t  to the discret ion of  the Court ,  for reasons which are 

clear,  namely that  there is no need for th is Court not  to 15 

exercise th is d iscret ion.  

 

In my view, given  the conduct of  the seventh respondent,  and 

in part icular ,  that i t  sought to oppose the appl icat ion  and f i le 

an opposing af f idavi t ,  af ter not ing i ts  opposit ion,  is suf f ic ient 20 

just i f icat ion, given the facts that  I  have analysed , to conclude 

that  in th is case and on these part icular facts ,  seventh 

respondent should be ordered to pay the costs.  

 

In the result  I  would make the fo l lowing order:  25 
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1. THE ORDER GRANTED BY DEFAULT IN THE 

MITCHELLS PLEIN MAGISTRATE’S COURT  on 1 August 

2001, a l ternat ively 14 May 2001, giving judgment against  

the appl icants in favour of  Nedcor Bank Limited (Nedcor) 5 

in the amount of R27 959, 49 declar ing Erf  3… .  K… .  

s i tuated at  2…  N… . .  C… . . .  K… . . .  Cape Town executable 

is HEREBY SET ASIDE.   

 

2. The WARRANT OF EXECUTION against  the property 10 

issued pursuant to defaul t  judgment referred to in 

paragraph 1 IS SET ASIDE. 

 

3. THE SALE IN EXECUTION OF THE PROPERTY on 11 

October 2001 in which the property was purchased by 15 

Nedcor for R10 AND ALL SUBSEQUENT SALES OF THE 

PROPERTY IS HEREBY DECLARED TO BE NULL AND 

VOID. 

 

4. The APPLICANTS ARE DECLARED TO BE THE OWNER 20 

OF THE PROPERTY. 

 

5. The EIGHTH RESPONDENTS OUGHT TO RECTIFY THE 

DEEDS REGISTRY TO RECTIFY THAT THE 

APPLICANTS ARE THE REGISTERED OWNERS OF THE 25 
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PROPERTY.  SEVENTH RESPONDENT OUGHT TO PAY 

THE COSTS OF THIS APPLICATION, INCLUDING THE 

COST OF TWO COUNSEL. 

 

 5 

I t  is  so ordered.  

 

 

                                                    __________________ 

                                                             DAVIS, J 10 

 

 

I  agree, 

 

 15 

                                                    ___________________ 

                                                            MANTAME, J  


