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(SOC) LIMITED 
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J U D G M E N T 15 

 

DAVIS, J :  

 

INTRODUCTION :  

 20 

This case concerns corporate governance, the animat ing idea 

of  which is to ensure net gains in wealth for shareholders , 

protect the legi t imate concerns of  other stakeholders  and 

improve ef f ic iency,  organisat ional performance and resource 

al locat ion.   To th is end , through a process of  development ,  the 25 
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common law has imposed a ser ies of  dut ies and 

responsib i l i t ies upon directors ,  in essence these being:  

(1) A set of  f iduciary dut ies,  that is the duty to avoid 

conf l icts of  interests,  to act  honest ly,  to promote the 

best  interests of  the company, not  to usurp corporate 5 

opportuni ty,  not  to take secret  prof i ts,  not  to fet ter 

votes and to exercise powers for the purpose for which 

they were granted and not for any col lateral  purpose.  

(2) The duty of  care, ski l l  and di l igence, which essent ia l ly  

amounts to the duty to  manage the af fa irs of  the 10 

company in the same manner as would be done by a 

reasonably prudent person of  business.  

 

This appl icat ion ra ises a number of  quest ions concerning the 

appl icat ion of  these pr incip les,  their  purpose and the 15 

re lat ionship of  the common law to the Companies Act  71 of  

2008 ( ‘ the Act ’ ) .   I t  was launched as a matter of  urgency in 

which the appl icants seeks to chal lenge the lawfulness of  

certa in meet ings of  the f i rst  respondent ’s board of  d irectors 

and a decis ion and resolut ions made and passed at  such 20 

meet ings.   

 

The appl icant is an execu t ive director of  f i rst  respondent and 

i ts chief  f inancial  of f icer.   The f i rst  respondent is the 

Petro leum Oi l  and Gas Corporat ion of  South Af r ica (SOC) 25 
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L imited.  First  respondent is a subsidiary of  the Central  Energy 

Fund (SOC) Limited,  which is a state own ed ent i ty report ing to 

the Department of  Energy.   I t  is  therefore a publ ic ent i ty as 

contemplated by the Publ ic Finance Management Act  1 of  1999 

(see Schedule 2) and has been described as the nat ional o i l  5 

company of  South Af r ica.  The second respondent is the 

inter im chairperson of  f i rst  respondent ,  who chaired the 

meet ings which are the subject  matter of  th is d ispute .   

 

The appl icat ion was in i t ia l ly launched on 2 July 2015.  In terms 10 

thereof the fo l lowing re l ief  was sought:  

 

(1)  Declar ing the meet ing of  f i rs t  respondent ’s board of  

directors held on 18 June 2015 to be unlawful .   

(2) Declar ing any decis ion taken at  such meet ing to 15 

suspend the applicant as employee and /  or chief  

f inancia l  of f icer of  f i rst  respondent to be inval id and of  

no force and ef fect.  

(3) Declar ing the purported resolut ion of  the board of  

d irectors taken at  such meet ing to be inval id and of  no 20 

force and ef fect .   

(4) Further anci l lary re l ief ,  in  part icular in respect of  the 

provis ion of  minutes of  meetings and f i rst 

respondent ’s governing documents.  

 25 
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F i rst  respondent ’s board of  d irectors comprises of  8 non -

execut ive directors and 2 execut ive directors namely,  appl icant 

and Ms Nosizwe Nokwe-Macamo who is the group chief  

execut ive of f icer ( ‘GCEO ’)  of  f i rst  respondent.   I t  is  further 

common cause that  the execut ive directors of  f i rst  respondent, 5 

the appl icant and the GCEO were not not if ied nor invi ted to the 

meet ing on 18 June 2015.   

 

The background to th is meet ing is set  out  comprehensively in 

the answering af f idavi t ,  upon which averments  I  am ent i t led to  10 

re ly.   The re levant facts can be summarised thus:   During 

December 2014 i t  came to the at tention of  the board that  f i rst 

respondent was expected to declare a substant ia l loss of  

several  b i l l ion rand for the f inancia l year ending March 2015. 

Consequent ly the f i rst  respondent performed far below by the 15 

target performances which had been expected.  According to 

the answering af f idavi t ,  which was deposed to by Mr 

Sebothoma, an attorney act ing as the company secretary of  

f i rst  respondent, the loss at the t ime of  the deposit ion  of  the 

af f idavi t  was projected to be in the order of  R4.58 bi l l ion, 20 

which incorporated an impairment charge of  approximately 

R5.4 bi l l ion.  

 

This loss was later revised in May 2015 in the amount of  

R14.89 bi l l ion of  which approximately R14  bi l l ion re lates to an 25 
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impairment charge.  These losses have received much 

publ ic i ty in the press during and subsequent to the launching 

of  th is appl icat ion.   

 

The board then commenced a process of  seeking to establ ish 5 

the cause of  these losses and the po or performance of  f i rst 

respondent.    

 

I t  formed the prima facie  view that  the poor f inancial 

performance could be att r ibuted,  at  least  in part ,  to the 10 

appl icant ’s conduct in the l ight  of  the fact  that  management 

contro l led the f inancia l  af fa irs of  f i rst  r espondent and the 

f inancia l  health of  f i rst  respondent fel l  wi th in appl icant ’s dut ies 

and responsib i l i t ies as the group chief  f inancia l  of f icer.   The 

board also held the prima facie  view that  the appl icant had 15 

commit ted acts of  ser ious misconduct and had p ossibly been 

involved in contravent ions of  the provis ion s of  the Publ ic 

Finance Management Act .  

 

Accordingly,  f i rst  respondent determined that  an invest igat ion 20 

was required into the causes of  the  substant ia l  losses and the 

poor performance general ly,  together with appl icant ’s possib le  

ro le in th is poor performance and the losses which ha d been 

incurred pursuant thereto.   According to the answering 

aff idavi t  “ the board’s concerns regarding the f i rst  respondent ’s 25 
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f inancia l  predicament cannot be overstated . ”    

The f i rst  respondent is a state -owned ent i ty and subject  to the 

PFMA.  Not only is the f i rst  respondent l ikely to rep ort  a 

s ignif icant loss of  approximately R15 bi l l ion but  i t  wi l l  have 

also have fa i led to meet key performance targets for the year. 5 

I t  was therefore determined by the board that  the appl icant 

could not remain in her posi t ion ,  pending the outcome of  the 

invest igat ion and any discip l inary enquiry that  may fo l low 

thereafter.   There were further concerns regarding the 

potent ia l  negat ive impact o f  the appl icant ’s cont inued presence 10 

and leadership posi t ion during th is invest igat ion.   I t  was also 

pointed out that  the appl icant,  g iven her senior posi t ion,  exerts 

inf luence over employees who are answerable to her.    

 

Appl icant ’s  presence in the workplace would s imply not  be 15 

viable during th is comprehensive invest igat ion to the board 

required to be undertaken.  Accordingly ,  the board decided 

that  the appl icant and the GCEO would be approached to 

establ ish whether they would be prepared to go on what is 

general ly known as “garden leave” ,  pending the outcome of  the 20 

invest igat ion.   A meet ing was held between the appl icant and 

the second respondent  and was also at tended by Ms Kgadi 

Kekana, in her then capacity as company secretary.   At  the 

meet ing appl icant was advised of  the board’s decis ion that  she 

consider taking “garden leave” on fu l l  pay,  pending the 25 
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outcome of  the invest igat ion.  

Appl icant requested t ime to consider the proposal and later 

advised second respondent she was not prepared to take 

voluntary leave.   The f i rst  respondent then imposed a 

caut ionary suspension on fu l l  pay of  both appl icant and the 5 

GCEO.  The meet ings held with the appl icant in person and the 

meet ings of  the board were at tended by both the second 

respondent and Kekana as company se cretary.    

 

On 2 June 2015 f i rst  respondent addressed a let ter to the 10 

appl icant in which she was advised of  the board’s proposal to 

place her on a precaut ionary suspension.   She was advised 

that  the board held the prima facie  view that  her precaut ionary 

suspension was just i f ied and necessary because:  

 15 

(1) Her cont inued presence at  the premises could 

potent ia l ly compromise the integri ty and obstruct  the 

invest igat ion.  

(2) There was a possib i l i ty that  she may interfere with or 

inf luence, int imidate or at tempt to inf l uence or 20 

int imidate possib le witnesses and;  

(3) This may jeopardise f i rst  respondent ’s business.  

 

Accordingly,  she was cal led upon to make representat ions as 

why th is decis ion should not  be taken.  She was also advised 25 



 
1 2 4 7 6 / 2 0 1 5  

  JUDGMENT 

 

/RG / . . .  

8  

that ,  i f  her precautionary suspension was  conf i rmed, i t  was the 

board’s intent ion to suspend her as a d irector.   Fol lowing th is 

let ter of  2 June 2015, appl icant and f i rst  respondent ’s 

attorneys exchanged a ser ies of  let ters.   Essent ia l ly i t  appears 

that  the appl icant’s at torneys requested further  informat ion 5 

and documents to which let ter  f i rst  respondent ’s at torneys 

responded. 

 

On 15 June 2015 appl icant ’s at torney addressed a letter to the 

f i rst  respondent ’s at torneys which ,  despite including further 10 

complaints regarding the paucity of  informat ion  which had 

been provided to the appl icant , contained a set  of  

representat ions .   In the letter ,  which runs to 11 pages, 

appl icant ’s at torney noted that  f i rst  respondent ’s d iscip l inary 

code and procedure records that  the purposes thereof  is to 15 

“ensure that  the pr incip les of  natural  just ice are appl ied” and 

that one of  i ts primary object ives “ is to ensure a thorough 

invest igat ion of  a l l  the facts by management pr ior to 

implement ing discip l inary act ion.”  

 20 

The let ter then suggests that  the appl icant was ent i t led  to far 

greater detai l  than had been provided to her.   I t  cont inues:    

 

“ [ I ] t  is  d if f icul t  for our c l ient  to understand 

whether the concern is a performance issue of  25 
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d iscip l inary issue.  Be that  as i t  may, c lause 9.3 

of  the code, more part icular ly c lause 9.3.4 

thereof,  provides that  the suspension of  an 

employee unt i l  a hearing can take place would 

only be permit ted i f  “ the case warrants i t ”  and 5 

should an invest igat ion “ into the matter be a 

reason for delay”  . . .  Once again,  our c l ient  is 

ent i t led to know what the reasons for the 

proposed suspension are,  what invest igat ion is 

required and what is to be invest igated, in order 10 

to assess whether “ the case warrants i t  (more 

part icular ly her suspension).”  

 

The let ter then cont inues:  

 15 

“ [ I ] t  is  of  the utmost importance to the company 

that our c l ient  is able to cont inue with the work 

that  she is current ly busy with,  including inter 

a l ia  her work on;   

26.1 securing support  for the company’s 20 

unfounded l iabi l i ty which,  i f  not  resolved, wi l l ,  in  

a l l  probabi l i ty,  resul t  in  a qual i f ied audit  being 

reported to the Auditor General ;   

26.2 concluding the t rade f inance fa ci l i ty of  

approximately USD$100m which is in the process 25 
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of  having term sheets negot iated and wi l l  have a 

signif icant impact on easing the pressure on 

working capita l ;  

26.3 leading the cost  opt imisat ion project  which 

has already shown substant ia l  benef i ts for the 5 

company in cost  savings . . .  and progressing with 

the already in i t iated asset opt imisat ion and 

revenue enhancement projects ; 

26.4 the turn-around strategy for the company.”  

 10 

The attorney for the appl icant then contended that  the 

appl icant ’s presence at  work was not an aggravat ion or a 

disrupt ion and that  th is was supported by the fact  that  dur ing 

the week pr ior to the let ter being generated, appl icant was , 

amongst other responsib i l i t ies ,  entrusted to t ravel  to London to 15 

report  to var ious of  f i rst  respondent ’s insurers as part  of  i ts 

offshore insurance renewal program and to ease concerns with 

regard to f i rst  respondent ’s current  f inancia l  posi t ion and 

leadership instabi l i ty.    

 20 

Fol lowing th is let ter ,  a meet ing of  the non-execut ive directors 

of  the f i rst  respondent was cal led for on 18 June 2015.  I t  

appears that  the pr imary purpose of  th is  meet ing was to 

consider the  precaut ionary suspension of  the  appl icant and the 

GCEO.  Al l  of  the f i rst  respondent ’s d irectors,  sa ve for 25 
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appl icant and the GCEO, were given not ice of  the meeting.    

The meet ing was then at tended by al l  of  the 9 non -execut ive 

directors who were invi ted,  apart  f rom Mr Hlatshwayo, who 

tendered an apology.   I t  appears that  he has subsequent ly 

resigned as a director.   The f i rst  respondent ’s attorneys of  5 

record were also invi ted to speak at  the meet ing and advise 

the members of  the board.   At that  meet ing the board decided 

to p lace the GCEO and appl icant  on precaut ionary suspension.  

Al l  but  one of  the non-execut ive directors who at tended voted 

in favour of  th is decis ion.    10 

 

THE ESSENCE OF APPLICANT’S CASE  

 

Mr Bembridge, who appeared on behalf  of  the appl icant, 

submitted that  respondent ’s conduct ,  as I  have outl ined i t ,  15 

contravened not only the law but a lso fundamental  pr incip les 

of  proper corporate governance.  The meet ing of  18 June 2015 

was in v io lat ion of  these pr incip les.   Thus ,  i t  stood to be 

declared unlawful  and the decis ions and resolut ions take n and 

passed at  the meet ing had to be declared inval id and of  no 20 

force and ef fect.   In th is connect ion he ci ted the judgment in 

South Af r ican Broadcast Incorporat ion Limited v Mpofu and 

Another [2009] 4 ALL SA 169 (GSJ) in which a fu l l  bench 

approved certa in basic pr incip les of  corporate governance 

re lying,  in ter a l ia ,  on the King Report  on Corporate 25 
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Governance for South Af r ica (which is referred to as the King 

Code).    

 

In essence,  Mr Bembridge submit ted that  the board ,  in i ts 

ent i rety,  is the pr incip le focal  point  of  good corporate 5 

governance.  I t  fo l lows that  the f iduciary duty the directors owe 

to each other is thus paramount. The centra l  purpose of  

corporate governance is the accountabi l i ty of  senior 

management and the board of  a company because of  the 

extensive powers vested therein.   Given the synergy which 10 

takes place with individuals possessed of  d if ferent  ski l ls ,  

experience and background , the board structure with execut ive 

and non-execut ive directors interact ing  one with the other  

remains appropria te for a South Af r ican company.  

 15 

Meet ings should include mechanisms that  render the former  

ef f ic ient and t imely.   Board members should be br iefed pr ior to 

meet ings and should take responsib i l i ty for  being object ively 

sat isf ied that  they have been furnished  with a l l  the re levant 

informat ion and facts before making a decis ion.   Al though non -20 

execut ive directors may meet separately,  the attendance of  

execut ive directors at  board meet ings has a considerable value 

for a d iversi ty of  approach which is important  to the 

formulat ion of  the best  decis ions in favour of  the company .  A 

board has a col lect ive responsib i l i ty to provide  ef fect ive 25 
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corporate governance.  I t  should exercise leadership, 

enterpr ise, integri ty and judgment in d irect ing the af fa irs of  the 

company.  

 

Accordingly,  the core  pr incip les of good governance dictate 5 

that  resolut ions should be properly taken at  meet ings af ter due 

and careful  del iberat ion.   A company is ent i t led to the benef it  

of  the col lect ive wisdom of a l l  the directors present at 

meet ings and not merely those of  the major i ty.   Essent ia l  to 

the pr incip le of corporate governance, Mr B remridge 10 

submitted,  is  that  major i ty d irectors should not  be permit ted to 

exclude minori ty d irectors f rom board meet ings or f rom vot ing 

thereat on the ostensib le  basis that  minori ty d irectors are 

precluded as a result  of  a conf l ict  of  interest .  

 15 

This is part icular ly appropriate,  he contended, in a case where 

a publ ic enterpr ise is involved and where pr incip les of  good 

corporate governance and best  pract ice must be  str ict ly 

adhered to  in the interest  of  the public .   The minori ty d irectors 

are ent i t led to a l l  re levant informat ion and to an opportuni ty of  20 

stat ing their  views, even though they may ul t imately have to 

submit to a major i ty decis ion ,  on the basis of  the doctr ine that 

the directors of  the company are under duty to use their  vot ing 

powers for the benef i t  and the interests of  the company and 

not of  any part icular person.  In general ,  i t  was just i f ied to 25 
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describe these pr incip les as establ ished in our law.  See  for 

example the magister ia l  judgment of  Colman, J in Novick and 

Another v Comair Holdings Ltd and Others  1979 (2) SA 116 

(W) at  128, in which these pr incip les are set  out with c lar i ty .    

Applying these pr incip les Mr Bembridge submit ted that  the 5 

suspension of  a h igh prof i le chief  execut ive of f icer in a publ ic 

sector enterpr ise,  which is  d irected to observe pr incip les of  

good corporate governance and pract ice,  was  a matter which 

required the str ictest  adherence to these pr incip les.   He noted 

that  in Mpofu’s  case,  the Court  had found , on the basis of  10 

these pr incip les that ,  notwithstanding the perceived conf l ict  of  

interest  regarding a possib le suspension,  the chief  execut ive 

of f icer and director in quest ion was ent i t led to part ic ipate fu l ly 

throughout the meet ing.   A decis ion to exclude him and two 

execut ive members f rom a meet ing at  which a decis ion to 15 

suspend the director as the CEO was taken upon the re l iance 

of  a conf l ict of  interest,  prevented the director f rom 

discharging his dut ies and precip i tated a fa ta l  f law in the 

process conducted by the board.   

 20 

In the circumstances the Court  in Mpofu had held that due to 

the absence of  meaningful  not ice of  the meet ing,  exclusion of  

respondent and the other execut ive directors f rom substant ial 

port ions of  the board meet ing and a fa i lure to ensure proper 

del iberat ion amongst members of  the board,  there had not 25 
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been a properly convened meet ing,  no business was val id ly 

t ransacted and the resolut ion of  the meet ing had to be set 

aside.   Mr Bembridge submit ted that the f undamental pr incip le 

that  could be gleaned there f rom was that  a meet ing of  a board 

would be inval id and unlawful  where a director has been 5 

excluded f rom fu l l  part ic ipat ion therein,  sa ve where the 

exclusion could be shown to be just i f ied.    

 

I t  is  th is lat ter concept which holds the key to th is ent i re 

d ispute.    10 

 

Before deal ing wi th the meri ts of  the  compet ing at tempts to 

answer th is quest ion ,  i t  is  necessary to deal with a prel iminary 

point  that  was ra ised by the respondents regarding the 

jur isdict ion of  th is Court .    15 

 

JURISDICTION  

  

Mr Mul ler,  who appeared together with Ms Ioannou, on behalf  

of  the respondents,  submitted that  th is Court  does not have 20 

the necessary jur isdict ion to consider the re l ief  which appl icant 

sought ,  notwithstanding that  i t  was f ramed  as a chal lenge to 

the val id i ty of  meet ings and decis ions which had been taken.  

In th is regard he re l ied on a decis ion in W icks v S A 

Independent Services (Pty) Ltd and Another  [2010] JOL 25715 25 
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(WCC).  Mr Mul ler contended that  th is decis ion was “on al l  

fours” with the present case.   

 

In that  case Zond i,  J (as he then was) f ramed the quest ion for 

determinat ion as fo l lows:  5 

 

“The only quest ion with regard to jur isdict ion is 

whether th is Court  had jur isdict ion to determine 

the issue whether the appl icant ’s pu rported 

suspension was nul l  and void by reason of  the 10 

respondent ’s fa i lure to cal l  a properly const i tuted 

board meet ing to ef fect  such suspension.” para 

34. 

 

In W icks,  appl icant had launched an urgent appl icat ion 15 

declar ing that h is suspension f rom employment with f i rst  

respondent was vo id and of  no ef fect.   The Court  held that  the 

appl icant should have approached the CCMA with  a case 

based upon an al leged unfair  labour pract i ce in terms of  the 

Labour Relat ions Act 66 of  1995.  Zondi ,  J reasoned thus:  20 

 

“ In my view suspension of  an employee by an 

employer based upon an unlawful  conduct which 

is v io lat ive of  e i ther the company law or  common 

law const i tutes an unfair  suspension of  which the 25 
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Labour Relat ions Act fu l ly provides for remedies 

under sect ion 193.  I t  is  therefore incorrect  to 

contend that  an employee  whose suspension is 

unlawful  has no remedies under the Labour 

Relat ions Act.    5 

By character is ing the manner in which his 

suspension was obtained as unlawful ,  the 

appl icant could have his case heard in the High 

Court ,  but  yet  i f  he character ises the same 

conduct as unfair  he could have i t  heard in the 10 

Labour Court.   This approach clear ly defeats the 

object  which the Legislature intended to achieve 

through the enactment of  the Labour Relat ions 

Act.   In my view i t  a lso places emphasis on the 

form of  conduct and not on i ts substance.  The 15 

real  intent ion of  the appl icant is to obtain 

re instatement as management d irector by having 

his purported suspension declared nul l  and void.”  

 

In the present  case the re l ief  sought is for a declarat ion that 20 

meet ings of  the board of  f i rst  respondent a re unlawful  and 

that ,  consequent ly ,  decis ions taken thereat  af fect ing the 

appl icant and the general  chief  execut ive of f icers were inval id.   

Al l  of  these disputes fa l l  f i rmly with in t he domain of  the 

Companies Act 71 of  2008, and i f  not,  the common law 25 
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regulat ing the duties and responsibi l i t ies of  d irectors .   The 

interpretat ion of  certa in provis ions,  in part icular sect ion 75 

thereof,  and in the al ternat ive,  the relevant common law, holds 

the key to the resolut ion of  the dispute.  

 5 

To the extent  therefore that  th is case has been f ramed and 

l i t igated in th is manner,  i t  is  in my view dist inguishable f rom 

Wicks (supra ) ;  hence the in  l imine  point  ra ised by respondents 

stands to be re jected.    

 10 

THE SUBSTANCE OF THE DISPUTE  

 

W ith th is f inding in mind I can  return to the substance of  the 

dispute.   Centra l  to respondents’  answer to appl icant ’s case 

was that  a further meet ing of  the board was held on 13 July 15 

2015.  The pr imary purpose of  th is  meet ing appeared to be for 

the board to consider,  indeed to reconsider, the decis ions 

which were taken at  the meet ing of  18 June 2015 to suspend 

the appl icant and the GCEO.  The appl icant and the GCEO 

were both given not ice  and at tended th is meet ing.    20 

 

As appears f rom the agenda circulated with the not ice of  9 July 

2015, the main purpose of  th is meet ing was to consider th is 

appl icat ion and to reconsider the resolut ion to suspend the two 

of f icers.   I t  was at tended by al l  the directors.   The appl icant 25 
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and the GCEO part ic ipated in the meet ing via a video 

conference l ink f rom respondents’  of f ices in Sandton.  At  the 

meeting the second respondent noted that  the appl icant was 

conf l icted regarding the issues and the agenda that  re lated to 

her.   The appl icant d if fered and indicated that  she did not 5 

agree as the issues did not  involve her f inancia l  inferences.   

 

The chair  pointed to the provis ions of  sect ion 75(4) and (5) of  

the Companies Act  and invi ted the appl icant to address the 

board in th is regard,  which she so di d.   Af ter receiving the 10 

appl icant ’s representat ions and further complaints concerning  

the provis ion of  insuf f ic ient  informat ion,  the board requested 

the appl icant to excuse hersel f  f rom the meet ing in order that 

i t  could commence del iberat ions on the issue s af fected.   The 

appl icant then lef t  the meet ing.   Af ter both the appl icant and 15 

the GCEO had been excused, the board  debated the proposed 

resolut ions and resolved in ter a l ia  to conf i rm (and to 

reconf irm) the decis ion which i t  had in i t ia l ly taken on 18 Jun e 

and to the extent necessary resolved af resh to suspend the 

appl icant.  20 

 

As a result ,  the appl icant launched an appl icat ion for leave to 

amend her not ice of  mot ion to include in ter a l ia  a chal lenge to 

the val id i ty of  the meet ing of  13 July and the decis ion s taken 

there at  in re lat ion to her and the GCEO.  I  shoul d add that 25 
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leave to amend included a chal lenge to the decis ions that 

re lated to the GCEO; notwithstanding that  decis ions taken 

regarding the GCEO were not chal lenged in the or ig inal  not ice 

of  mot ion,  nei ther by appl icant  nor by the GCEO who is not 

before th is Court .   5 

 

Respondents’  opposed th is part icular amendment ,   part icular ly 

in re lat ion to the re l ief  sought insofar as the GCEO is 

concerned.   

 10 

Given the change of  focus of  the meet ing of  13 July,  i t  appears 

possib le to summarise the dispute between the part ies and the 

issues which now fa l l  to be determined as fo l lows:  

 

(1) Whether,  in the l ight  of  the meet ing of  13 July and the 15 

decis ion taken at  that  meet ing, the re l ief  sought by the 

appl icant in respect of  the 18 June meet ing has 

become moot? 

(2) I f  th is re l ief  is not  moot,  or i f  i t  is  otherwise necessary 

for the Court to consider the issue , whether the 20 

meet ing of  18 June and the decis ion taken thereat to 

suspend the appl icant was val id?  

(3) The val id i ty of  the 13 July meet ing and the decis ion 

taken at  that  meet ing to suspend the appl icant.  

I  should add that  appl icant a lso sought certa in anci l lary re l ief  25 
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in the form of  the del ivery of  certa in minutes of  meet ings and 

f i rst  respondent ’s memorandum of incorporat ion.   In th is 

regard the f i rst  respondent contends that  i t  has not f inal ised 

i ts memorandum of incorporat ion but i ts art ic les of  associat ion 

were annexed to the opposing af f idavi t .   First  respondent 5 

avers further that the appl icant has never previously sough t 

these documents f rom f i rst  respondent.   Had she done so they 

would have been provided to her.   Appl icant a lso seeks 

del ivery of  minutes of  certa in meet ings which had been held . 

Respondent  contends, that  nowhere in her papers has she 10 

expla ined the bas is upon which she cla ims such orders.  

 

In any event,  respondent contends no minutes of  the meet ings 

of  the fu l l  board or of  any commit tee meet ings of  the non -

execut ive directors of  the board since 22 May 2015 exist .   15 

 

MOOTNESS 

 

Mr Mul ler submit ted that  the 13 July meet ing addressed the 

sole concern ra ised by the appl icant regarding the meet ing of  20 

18 June and as a decis ion to suspend the appl icant was 

conf i rmed at  the 13 July meet ing,  the pr incipal  re l ief  sought by 

the appl icant in  i ts  not ice of  motion as regards 18 June 

meet ing has become moot.    

 25 
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By contrast ,  Mr Bremridge referred to the fo l lowing issues in 

re lat ion to the meet ing of  13 July:  

 

(1) Appl icant requested certa in documents to enable her 

to prepare for the mee t ing and to part ic ipate therein;  5 

in part icular the minutes of  the previous meet ing,  the 

18 June 2015.  

(2) First  respondents’ art ic les of  associat ion and as yet 

signed memorandum of  incorporat ion were not 

provided unt i l  approximately 17h00 on 13 July 2015 10 

being some 19 minutes before the meet ing was due t o 

commence. 

(3) The appl icant avers that  she did not  have suf f ic ient 

opportuni ty to consider or take advice thereon.  

(4) The request for further informat ion was refused.  15 

(5) The agenda for the meet ing on 13 July 2015 ref lects 

that  there would be a considerat ion or reconsiderat ion 

of  the decis ions taken  at  the meet ing of  18 June 2015;  

yet  the respondents refused to provide the appl icant 

with copies of  the notes or draf t  minutes of  th is 20 

meet ing.  

 

Mr Bremridge submit ted that  appl icant,  having been excluded 

f rom the pr ior  meet ing of  the 18 June, could not  be expected to  

contr ibute to a process designed to  consider or reconsider 25 
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decis ions taken thereat without access to th is set  of  

documentat ion.   Mr Bremridge noted further that  the second 

respondent chaired the meet ing held on 13 July 2015.  She 

noted that the appl icant was conf l icted in regard to the matters 

for considerat ion of  th is  meet ing before the appl icant had an 5 

opportuni ty to address the board on i t  and before the board 

had an opportuni ty to debate th is.  

 

In short ,  she had clear ly predetermined the issue.  Appl icant 

was,  in Mr Bremridge’s  view, permit ted to make 10 

representat ions of  the meet ing as to the perceived conf l ict  of  

interest  as referred to by the chairperson.  There was no 

further considerat ion  or debate between the directors on the 

issue of  any conf l ict ,  at  th is stage .   Appl icant ’s representat ions 

in th is regard together with the object ions of  the short not ice, 15 

the fa i lure to provide the requested informat ion were  dismissed 

out of  hand and she was then obl ig ed to leave the meet ing.   Mr 

Bembridge noted that  the GCEO was then permit ted to make 

representat ions in re lat ion to the al leged conf l ict  of  interest .  

Again there does not appear to have been any further 20 

considerat ion or debate on th is issue between the d irectors 

and she was excluded f rom further  del iberat ion or d iscussion.   

Accordingly the GCEO was also obl iged to leave or be recused 

f rom the meet ing.     

 25 
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With these facts as his basis  Mr Bremridge again invoked dicta  

f rom the Mpofu decis ion to which I  have already made 

reference: 

 

“The chairperson appears to have unilateral ly and 5 

without  proper deliberat ion with a l l  the members 

of  the Board,  made a decis ion to exclude the 

respondent based on a perceived conf l ict  of  

interest .   The enti re del iberat ion of th i s aspect 

should have been debated by the directors and 10 

minuted.”  

 

Mr Bremridge submit ted  further  that  th is is exactly what  

happened at  the meet ing of  13 July.   In h is view , the execut ive 

directors were excluded f rom the meet ing on the basis of  a 15 

perceived conf l ict of  interest  without any proper determinat ion 

or debate as to whether they were conf l icted on the matters for 

considerat ion at  the meet ing.    

 

Much of  the debate therefore turned on the just i f icat ion for th is 20 

exclusion.  In th is regard the just i f ica t ion was sought to be 

found in sect ion 75(5) of  the Companies Act ,  together with 

paragraph 74 of  the art ic les.   I t  is  to these sect ions that  I  must 

now turn.    

 25 
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THE COMPANIES ACT  

 

To the extent  that  i t  is  re levant,  sect ion 75(5)(d) and (e) of  the 

Act deal  with  the presence at or part ic ipat ion in any 5 

del iberat ion by a board of  a matter in which a director has a 

personal interest .   Sect ion 75(5) reads thus:  

 

“ I f  a d irector of  a company, other than a company 

contemplated in subsect ion (2)(b) or (3),  has a 10 

personal f inancia l  interest  in respect of  a matter 

to be considered at  a meet ing of  the board or 

knows that  a re lated person has a personal 

f inancia l  interest in the matter,  the director:  

(a) must d isclose the interest  and i ts general  15 

nature before the matter is considered at 

the meet ing.  

(b) must d isclose to the meet ing any mater ia l 

informat ion re lat ing to the matter and known 

to the director.  20 

(c)  may disclose any observat ions or pert inent 

insights re lat ing to the matter i f  requested 

to do so by the other d irectors.  

(d) I f  present at  the meet ing must leave the 

meet ing immediately af ter making any 25 



 
1 2 4 7 6 / 2 0 1 5  

  JUDGMENT 

 

/RG / . . .  

26 

disclosure contemplated in paragraph (b) or 

(c).  

(e) must not  take part  in the considerat ion of  

the matter except to the extent 

contemplated in paragraph (b) and (c).  5 

( f ) whi le absent f rom the meet ing in terms of  

the subsect ion  

( i )  is  to be regarded as being present 

at  the meet ing for the purposes of  

determining whether suf f ic ient 10 

directors are present to const i tute the 

meet ing and  

( i i )  is  not  to be regarded as being 

present at  the meet ing for the purpose 

of  determining whether the resolut ion 15 

has suf f ic ient  support  to be adopted 

and  

(d)  must not  execute any document on behalf  of  

the company in re lat ion to the matter unless 

specif ical ly requested or d irected to do so 20 

by the board.”  

 

This sect ion must be read together with the def ini t ion of  

personal f inancia l interest contained in sect ion 1 of  the 

Companies Act .   Th is provis ion reads thus:  25 
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“Personal f inancia l  interest ,  when used with 

respect to any person:  

(a) means a direct  mater ia l  interest  of  that 

person of  a f inancia l ,  monetary or economic 5 

nature or to which a monetary value may be 

at t r ibuted,  but  

(b) does not include any interest  held by a 

person in a uni t  t rust or col lect ive 

investment scheme in terms of  the 10 

Col lect ive Investments Schemes Act 2 002 

. . .  unless that  person has direct control 

over the investment decis ions of  that  fund 

or investment.”  

 15 

The purpose of  sect ion 75 is set  out in the descript ion of  the 

equivalent  provis ion of  sect ion 175 of  the Companies Act  to 

the United Kingdom of  2006 by Charlesworth Company Law 

(18 t h  Edi t ion),  at  346:  

 20 

“A statute provides a mechanism for  d irectors 

avoid ing l iabi l i ty stemming f rom conf l icts of  

interest .  In essence s 175 provides that  a 

d irector bears an obl igat ion to avoid even 

potent ia l  conf l icts of  interest  a l though that  duty 25 
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does not exist  i f  the directors have authorised the 

conf l ict  of  interest or i f  there is not l ikely to be 

any reasonable conf l ict  of  interest. ”  

 

I t  is  instruct ive to refer,  i n the context  of  the suspension  of  5 

appl icant ,  to  sect ion 71(3) of  the Act,  which deals with the 

removal of  d irectors .   I t  provides thus:  

“ I f  a company has more than two directors and a 

shareholder or  d irector  has al leged that  a d irector 

of  the company (a) has become inel ig ib le or 10 

disqual i f ied in terms of  sect ion 69, other than on 

the grounds contemplated in sect ion 69(8)(a); or 

 

(2) incapacitated to the extent  that  a d irector is 

unable to perform the funct ions of  a d irector and 15 

is unl ikely to regain that  capacity with in a 

reasonable t ime; or  

 

(b) has neglected o r been derel ict  in the 

performance of  the funct ions of  the director,   20 

 

the board,  other than the director concerned, 

must determine the matter by resolut ion and may 

remove a director who i t  is  determined to be an 

inel ig ib le  or d isqual i f ied,  incapacitated o r 25 
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negl igent or derel ict  as the case may be.”  

When th is occurs sect ion 71(4) provides:  

 

“Before the board of  a company may consider a 

resolut ion contemplated in subsection (3),  the 5 

director concerned must be given  

 

(a) not ice of  the meet ing including a cop y of  the 

proposed resolut ion and a statement  set t ing out 

reasons for the resolut ion,  with suf f ic ient 10 

specif ic i ty to reasonably permit  the director to 

prepare and present a response and  

 

(b) a reasonable opportuni ty to make a 

presentat ion in person or through a 15 

representat ive to the meet ing before the 

resolut ion is put  to a vote.”  

 

I f  Mr Bremridge’s submission is correct ,  a board of  a company ,  

such as f i rst  respondent ,  in deal ing with an  execut ive director 20 

against  whom serious al legat ions are made, would no t be able 

to del iberate without the part ic ipat ion of  the director,  when 

consider ing her temporary suspension as an execut ive,  

whereas,  i f  removal was contemplated ,  i t  could so do.   

 25 
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Appl icant ’s  in terpretat ion would also place on extremely str ict  

construct ion upon the meaning of  personal interest  as to 

permit  fu l l  part ic ipat ion by the director who is the very subject 

matter of  the del iberat ions of  the board.  

 5 

In my view, th is construct ion is incongruent with the purpose of  

sect ion 75.  Recal l  that  pr ior to the 2008 Act,  where the 

art ic les permit  a director to have an interest  in a contract  with  

a company subject  to the approval of  a general  meet ing, a 

d irector who has such an interest and who is a lso a member 10 

ent i t led to vote a t such in general  meet ings, may  vote at  the 

meet ing on a resolut ion to prove the contract unless the 

art ic les provide otherwise and provided his doing so does not 

involve a f raud upon the minori ty.   Henochsberg On the 

Companies Act  71 of  2008 at  289.    This suggests that sect ion 15 

75 sought to constra in the part ic ipat ion of  a d irector wi th such 

an interest  as compared to the pre -2008 posi t ion 

 

This conclusion drives the judgment back to an examinat ion of  

the decis ion in Mpofu supra ,  which was the essent ia l  authori ty 20 

re l ied upon by Mr Bembr idge.  In Mpofu the 14 day not ice 

period prescr ibed by the art ic les was not g iven to any of  the 

directors.   The appl icant was given only one minute’s not ice of  

the meet ing.   He was then asked to expla in the suspension of  

one Dr J Zikala la  and then requested to leave the meet ing.  25 
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The remaining board members thereaf ter passed a resolut ion 

suspending him due to h is d ivis ive and disrupt ive conduct .  

Two of  the board members were not present at the meet ing.  

 

The appl icant had vir tual ly no not ice of  the meet ing,  was not 5 

advised that  i ts purpose was to consider h is suspension and 

was invi ted to address the board on a topic which was not the 

basis upon which the decis ion to suspend was made in h is 

absence.   

 10 

In addit ion there were several  other irregular i t ies in r e lat ion to 

not ice and the composit ion of  the meet ing.   In her judgment 

Victor,  J re l ied extensively upon a judgment of  Sel igson, AJ in 

Trans Cash (SWD) (Pty) Ltd v Smith  1994 (2) SA 295 (C) ,  in 

part icular at 305 F-306 C: 15 

 

“ In ef fect  what occurred in the present case 

assuming that  Ewald was in fact  a d irector and 

that there was accordingly a quorum, was that  a 

major i ty of  the directors purported to pass a 20 

resolut ion otherwise and at  a board meet ing, 

without g iving the other d irector any opportuni ty 

to inf luence the passing of  the resolut ion.   This is 

contrary to the basic democrat ic pr incip le of  our 

company law namely,  that  the minori ty is ent i t led 25 
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to an opportuni ty by means of  debate and 

discussion to persuade the major i ty to adopt i ts 

view of  the matter.”  

 

There is however a further re levant dictum  in  th is judgment at 5 

306H, to which I  must refer:  

 

“Mr Rosenthal however contended that  the 

common law pr incip le underlying these pr incip les 

was that  the director was precluded f rom vot ing 10 

in any matter in which there was a conf l ict 

between his interests and those of  the company.  

There is a fa l lacy in Mr Rosenthal ’s argument 

because i t  presupposes that  a conf l ict  of  interest 

existed at  the t ime.  In order to establ ish th is, 15 

respondents’  a l leged unlawful  conduct vis-a-vis  

the company which he disputes wi l l  have to be 

invest igated and establ ished.  T his wi l l  involve 

enter ing into the meri ts.   In the present case 

appl icant i tself  sought a prel iminary ru l ing 20 

without canvassing the meri ts.  I t  cannot 

therefore re ly on the al legat ions of  respondent as 

i f  they had been proved in order to found the 

argument based on conf l ict of  interest . ”  

 25 
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In th is case, unl ike Transcash, there was a manifest  conf l ict  of  

interest .   I t  surely cannot be contended with any measure of  

just i f icat ion that ,  when the decis ion of  the board concerns the 

prel iminary suspension of  an employee, who happens to be a 

d irector ,  that  d irector does not have a conf l ict  of  interest  in the 5 

del iberat ions which have to be undertaken by the board.   To 

the extent ,  however,  that  the dicta  in  Transcash are sought to 

be appl ied,  in th is case, unl ike Trancash, there was a manifest 

conf l ict  of  interest.   I f ,  on the other hand, i t  is  suggested that 

the facts in both cases are simi lar,  then the dicta in Transcash 10 

can no longer  hold the same force o r appl icat ion given the 

content  of  sect ion 75 of  the Act.    

 

In addit ion,  i f  the dicta  in  Transcash are construed to provide 

authori ty that  the no conf l ict  ru le under common law extends to 15 

permit t ing a d irector to part ic ipate in a dec is ion to suspend 

her,  then i t  cannot be a correct  ref lect ion of  the law.   

 

Under common law, a d irector may not p lace hersel f  in  a 

posi t ion in which she has, or can have a personal interest ,  20 

which conf l icts  or possib ly conf l icts with her dut ies to the 

company.  See, for example,  Robinson v Randfontein Estates 

Gold Mining Co Ltd  1921 AD 168 at  178-179.  The test 

regarding conf l ict of  interest  said Innes CJ:  

 25 
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“rests upon the broad doctr ine that  a man, who stands in 

a posi t ion of  t rust  towards another,  cannot ,  in matters 

af fected by that  posi t ion,  advance his own interest  (e.g. ,  

by making a prof i t )  at  that  other’s expense.”  

 5 

Lord Herschel l  in  Bray v Ford [1896] AC 44 at  51 captured the 

animat ing idea thus:  ‘human nature being what i t  is ,  there is a 

danger,  in such circumstances, of  the person hold ing a 

f iduciary posi t ion being swayed by interest  rather than duty 

and thus prejudic ing those who he is bound to protect ’ .   See 10 

also Aberdeen Rai lway Co v Bla iker Bros  (1854) 1 Macq 461 at 

471; Bhul lar v Bhul lar  [2003]  2 BCLR 241 (CA).    

 

The common law pr incip le of  conf l ict  of  interest  should be 

approached by courts on a common sense basis.   Boul t ing v 15 

Associat ion of  Cinematograph, Televis ion and Al l ied 

Technicians [1963] 2 QB 606 at  637-638.  Accordingly,  i f  

sect ion 75 is construed narrowly  as Mr Bremridge would have 

i t ,  then recourse may be had to the common law which,  save 

for express legis lat ive exc lusions remains the structure of  20 

company law upon which the superstructure of  the Act rests.  

On these pr incip les alone , the appl icant was conf l icted.  

 

In her founding af f idavi t ,  the appl icant sought to deal with 

these legal d if f icult ies.   She recognised the r isk of  damage to 25 
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her reputat ion by vi r tue of  suspension to which a monetary 

value may be at t r ibuted but she said th at  as she had been 

suspended on fu l l  pay.   Hence the decis ion of  whether to 

suspend her d id not impact upon any personal f inancia l 

interest  that  she may have.  However,  g iven the purpose of  the 5 

decis ion to suspend the appl icant her  cont inued employment 

with respondent might wel l  be impacted fo l lowing an 

invest igat ion which her precaut ionary suspension was intended 

to faci l i tate.  

 10 

Given the breadth of  the def in i t ion of  personal f inancia l 

interest ,  as I  have set  i t  out ,  and the exist ing common law 

pr incip le regarding conf l ict  of  interest ,  I  agree with Mr Mul ler 

that ,  on appl icant ’s own version regarding reputat ional damage 

and the possib le impl icat ions for her employment with 15 

respondent,  she would not ,  by vir tue of  the provis ions of  the 

Act or a l ternat ively the exist ing common law be permit ted to 

part ic ipate in meetings regarding her suspension.   

 

In addit ion another factor which favours th is conclusion is 20 

paragraph 74 of  f i rst  respondents’  art ic les of  associat ion which 

expressly preclude the appl icant f rom pa rt ic ipat ing in any 

decis ion in respect of  her contract such as her contract  of  

employment in which she has an interest :  

 25 
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“Subject  to the provis ions of  the Statutes,  a 

d irector should not vote in respect of  any contract 

or proposed contract  with a company i n which 

she is interested or on any matter ar is ing 

theref rom and if  he does so vote,  his vote shal l  5 

not  be counted, provided that h is art ic le (s ic) 

shal l  not  apply where the company has only one 

director. ”  (my emphasis)  

 

To argue otherwise is to suggest that  somehow the appl icant 10 

could br ing an  independent and impart ia l  mind to the 

del iberat ions of  her own suspension ,  t ranscending her own 

interest  and making an exclusive determinat ion of  what was in 

the best  interest of  the company .  This would be so 

incongruent with the pr incip les of  corporate governance , as I  15 

have out l ined them, and, as Mr Bremridge himself  urged upon 

th is Court ,  as set them out ear l ier in th is judgment , as wel l  as 

the common sense approach that  should infuse the concept of  

conf l ict  of  in terest  to stand to be f i rmly re jected.    

 20 

CONCLUSION 

With these pr inciples in mind ,  I  return to the meet ing of  13 

July.   Whatever the legal i ty of  the meet ing of  18 June and , in 

my view, without decid ing,  the resolut ion of  suspension may 

have been val id,  given the law as I  have out l ined i t ,  the lat ter 25 
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meet ing holds the key to the resolut ion of  th is d ispute.  

What was dif ferent  about the meet ing of  13 July was that  the 

appl icant was given t imeous not ice,  she attended the meet ing, 

addressed the meet ing before be ing excused f rom i t  pr ior to 

the resolut ion  been taken.   5 

Appl icant ’s complaint  appears  then to fa l l  wi th in four 

categories:  

 

(1) She was given insuf f ic ient not ice of  the meet ing.  

(2) She was not provided with suf f ic ient  informat ion in 10 

order to part ic ipate.  

(3) A view was formed that  she was conf l icted when she 

was not and she was compel led to leave the meet ing.  

(4) The meet ing was cal led for an improper mot ive.  

 15 

I  need to deal br ief ly with each of  these content ions.    

 

NOTICE  

 

The appl icant was given reasonable not ice of  the meet ing.  20 

Not ice was given on Thursday, 9 July,  which was 4 days pr ior 

thereto.   This is ent i re ly d i f ferent  to the si tuat ion of  Mpofu’s  

case.  Suff ic ient  t ime was given to  a l l  the directors to at tend 

as is evidenced by the at tendance of  a l l  the directo rs at  the 

meet ing, including the appl icant and the suspended GCEO.  25 
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INFORMATION  

 

Appl icant complains that  she was not g iven adequate  

informat ion to properly formulate an opin ion.   First ,  she had  

made her opin ion clear ly known, in her detai led wri t ten 5 

representat ions of  15 June which I  have sought to summarise 

earl ier in th is judgment.   In that  let ter there was a 

comprehensive case made out as to appl icant ’s at t i tude to the 

suspension.   Secondly,  there is a d ist inct ion that  must be 

drawn between discip l inary proceedings which might lead to 10 

dismissal and a precaut ionary suspension ,  which is the subject 

matter of  th is d ispute ,  for the burden on respondent in the 

lat ter case is far more onerous . 

   

THE QUESTIONS OF CONFLICT 15 

 

The appl icant contends that  she was no t conf l icted and that 

she should not  have been required to leave the meet ing.   I  

have already found that  th is averment must be dismissed.  

There can be no rat ional basis for suggest ing that  a person 20 

who faces suspension has no conf l ict  and can deal with th e 

matter utter ly impart ia l ly without taking their  own interest  into 

account ,  and only taking account of  the company’s interests .  

 

 25 
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IMPROPER MOTIVE  

 

The appl icant avers that  the meet ing of  13 July was ca l led for 

an improper mot ive “ in an at tempt to avoid th e previous 

unlawful  conduct of  the non -executive directors.”   First ,  the 5 

respondents defended the meet ing of  18 June  and the decis ion 

taken thereat.   This is not  necessari ly an issue with which I  

have to deal.    

 

The meet ing of  13 July was held for the avo idance of  any 10 

doubt.   The appl icant and the GCEO were invi ted ,  to avoid any 

further technical  cha l lenge.  One has to ask rhetor ical ly what 

more can be expected f rom the f i rst  respondent in th is 

connect ion, on the assumpt ion that legal procedure had not 

fu l ly been fo l lowed on 18 June.  15 

 

Even i f  the purpose of  the meet ing was to address an early 

inval id decis ion, i t  does not appear to me to be anything 

untoward and as such conduct and the mot ivat ion would not 

inval idate the meet ing.  See in th is connect ion Ci l l iers and 20 

Benade Corporate Law (2000) at 132.   

 

 

The essence of  the re l ief  sought by the appl icant in her 

amended not ice of  mot ion was essent ia l ly the fo l lowing:  25 
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“The meet ing of  the board of  d irectors of  the f i rst 

respondent held on Monday, 13 July 2015,  be 

declared unlawful .   Any decis ion taken by f i rst 

respondent at  such a meet ing to suspend the 

appl icant as an employee and /  or chief  f inancial 5 

of f icer with the f i rst  respondent, be declared 

inval id and of  no force and ef fect .   Any decis ion 

taken by the f i rst  respondent at  such a meet ing to 

suspend Ms Nosizwe Nokwe-Macamo as 

employee and /  or group chief  executive of f icer of  10 

the f i rst  respondent be declared inval id and of  no 

force and ef fect . ”  

 

This re l ief  focusses correct ly on the re levant meet ing of  13 

July.   Once th is meet ing is  held to be val id,  th is  re l ief  cannot 15 

be granted.  

 

For a l l  the reasons which have been set out ,  I  can f ind no 

just i f icat ion for the re l ief  so sought .   ACCORDINGLY THE 

APPLICATION IS DISMISSED WITH COSTS, INCLUDING THE 20 

COSTS OF TWO COUNSEL.   

 

 

 

 25 
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__________________ 

DAVIS, J  


