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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:           2320/2014 

DATE:               12 AUGUST 2015 5 

In the matter between:  

Z GONGXEKA                       Appl icant 

And 

STANDARD BANK OF SA LIMITED                 Respondent 

 10 

J U D G M E N T 

 

DAVIS, J :  

 

This is an appl icat ion for rescission of  part  of  a default  15 

judgment granted against  the appl icant on 14 March 2014.  In 

terms of  an order granted by Rogers,  J defaul t  judgment was 

ordered for the payment of  R495 810.73 tog ether with interest 

and costs,  together with an order declar ing the mortgage 

propert ies specia l ly executable.    20 

 

Of  s ignif icance was a condit ion at tached to the sale of  

execut ion which reads thus:  

 

“No sale of  execution pursuant to th is order shal l25 
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take place on the date earl ier than 6 months f rom 

the date of  th is order.   The respondent was 

not if ied that  in terms of  sect ion 129(3) of  the 

Nat ional Credit  Act  34 of  2005 he may at  any 

t ime pr ior to the sale of  execut ion of the property 5 

re instate the credi t  agreement by paying to the 

appl icant a l l  amounts that are overdue ( i .e. in 

arrears) together with the appl icant’s permitted 

default  charges and reasonable costs on 

enforcing the agreement up to the t ime of  10 

re instatement,  which amounts charges of  costs 

the appl icant must on enquiry f rom the 

respondent furnish to the respondent.  I f  the 

credi t  agreement is re instated by payment as 

aforesaid,  the property may not be sold in 15 

execut ion.”  

 

I t  is  common cause that  a sale of  execut ion was held on 14 

August 2014.  This took place pr ior to the end of  the 6 month 

period provided fo  r  in the order of  Rogers,  J.   Mr Jonker,  who 20 

appeared on behalf  of  the f i rst  respondent ,  correct ly conceded 

that  the sale in execut ion must be set  aside.   I t  was a patent ly 

i l legal  act because i t  breached the clear condit ions of  the 

order granted by Rogers,  J.  

 25 



 
2 3 2 0 / 2 0 1 4  

 JUDGEMENT 

 

/RG / . . .  

3  

However,  the appl icant seeks a rescission of  paragraph 4 ; that 

is the declarat ion that  the movable property is specia l ly 

executable together with the award of  costs.   In terms of  Rule 

31(2)(b) of  the Uniform Rules of  Court ,  a defendant may with in 

20 days af ter he or she has knowledge of  such judgment apply 5 

to Court  upon not ice to the pla int i f f  to set  aside such judgment 

and the Court  may upon good cause shown set  aside the 

default  judgment  in such terms as i t  seems meet. 

 

I t  is  wel l  establ ished law that  in order for an applicant to 10 

establ ish good cause the appl icant must:  

 

(1) Present a reasonable and acceptable explanat ion for 

the default  and;  

(2) Must show a bona f ide  defence which prima facie  15 

carr ies some prospects of  success.   (See for example 

Vi lvanathan Nathan and Another v Louw N.O.  2010 (5) 

SA 17 (WCC) at  27).  

 

In th is case the appl icant provides the fo l lowing  explanat ion 20 

insofar as her defaul t  is  concerned:  

 

“On or about May 2014 I  received  f rom my mother 

an index re lat ing to th is matter which index was 

served at  my mother’s house at No. 14 Bhunga 25 
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Avenue in Langa Township.”  

 

I  should add that  the index to which the appl icant refers is a 

bundle of  the papers which were issued in order to just i fy the 

grant of  the default  judgment ,  including al l  of  the re levant 5 

support ing documentat ion.   The appl icant cont inues:  

 

“ I  never received the papers at  my house in 

Kui lsr iver.   Upon receiving the papers I  not iced 

that  the papers indicated to a date for t he hearing 10 

of  th is matter on 14 March 2014 and I  asked my 

mother why she would take so long to inform me 

about the Court  papers and she indicated that 

she feared for my stress levels as I  a lready had 

too much on my head as a result  of  my father’s 15 

health.   I  immediately cal led the number on the 

papers which appears to be the number of  the 

correspondent of  f i rst  respondent ’s at torneys . . .  

no one knew anything about the matter and there 

was no other number avai lable.   Around about the 20 

same t ime I  was already sole ly responsib le for 

the care of  my father who was very s ick with 

cancer.   I  a lso worked shif t  work which meant I  

had l i t t le  t ime to do anything besides car ing for 

my father.   I  am the only chi ld of  my father and 25 
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a l l  other family members have deserted him .  

When I  struggled to get  hold of  the appl icant ’s 

attorneys my mind went of f  and al l  I  could th ink 

of  was my father coupled with the f inancia l  stra in 

I  was taking as a result  of  h is condit ion.   My 5 

father succumbed to h is i l lness and passed away 

on 26 December 2014 and again as the only chi ld 

I  was faced with the responsib i l i ty of  ensuring 

that he is bur ied with d igni ty.   The funeral  was 

held on 8 January 2015 . . .   around the same t ime 10 

I  received another set  of  papers f rom th ird 

respondent for my evict ion and i t  was then when 

i t  dawned on me.  I  ran around looking for a legal 

representat ive to assist  me in resolving th is 

matter. ”  15 

 

At tached to these submissions are the papers  upon which the 

order for evict ion which was procured in the Magistrate ’s 

Court ,  Kui lsr iver on 25 August 2014  was based.  I t  appears 

that ,  whi le appl icant provided a  part ia l  explanat ion for the very 20 

lengthy delay of  some 9 months before th is appl icat ion was 

launched on 2 February 2015, the delay is a lengthy one and 

the explanat ion is a sketchy one. 

 

Given the drast ic consequences of  the loss of  a pr imary 25 
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residence, one could have expected a more expedit ious 

response on the part  of  the appl icant.    

 

There is one aspect however which ,  in my view, needs to be 

taken into account.   I t  is  t rue that the f i rst  respondent served 5 

papers on the appl icant ’s domici l ium c i tandi e t  executandi  

which had been provided by the appl icant when the in i t ia l 

contractual  agreements were concluded between f i rst 

respondent and the appl icant.   The appl icant , however,  says 

notwithstanding that  the papers were sent to th is address ( that 10 

is  her mother’s address ) ,  she was under the impression that 

th is was the address for the purposes of  the in i t ia l 

correspondence.  She was unaware of  the meaning of  the 

phrase domici l ium c i tandi et executandi .   I ts meaning was 

never expla ined to her .   15 

 

“ I t  was only expla ined as an address where I ’m 

staying pr ior to staying in the house concerning 

the credi t  agreement.”  

 20 

She goes on to say:  

 

“ I  bought the house for residence and the most 

log ic explanat ion would be that  I  receive al l  

communicat ion about my house at  my house and 25 
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not  someone else.  Certa in ly had that  happened 

i t  may have saved a lot  of  t rouble.”  

 

I  agree with th is observat ion.   I t   appears to me, and without 

set t ing out   a general  ru le for these cases (because many who 5 

enter into agreements of  th is k ind with banks are sophist icated 

people who doubt less understand the nature and signif icance 

of  the concept of  domici le ),  banks,  such as f i rst  respondent ,  in 

deal ing with a customer who may not be educated and whose 

f i rst  language is not  Engl ish,  owe some duty to expla in the 10 

signif icance of  th is key term, including the point  that  a l l  

correspondence thereaf ter wi l l  be del ivered to th is address.    

 

I t  is  not  acceptable to t reat the ent i r e populat ion in th is 

country as a s ingle const i tuency l iv ing in a developed world 15 

where the ci t izenry can understand sophist icated contracts , 

phrased in a language which is  o f ten not  the cl ient ’s  f i rst 

language. 

 

This case highl ights th is problem and, in my view, banks 20 

should undertake a duty of  care to their  c l ients  in the 

appropriate case,  I  can only but  agree with the appl icant that ,  

had th is happened i t  may wel l ,  to use her words,  have saved 

people “a lot  of  t rouble”.    

 25 
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Be that  as i t  may, appl icant con tends that  she never received 

the not ice in terms of  sect ion 129 of  the Nat ional Credit  Act , 

even though i t  is  not  d isputed that  the not ice was del ivered  in 

terms of  the accepted legal posi t ion .   See Kubyana v Standard 

Bank of  South Af r ica Limited  2014 (3)  SA 56 (CC) at  para 54.    5 

 

The quest ion then ar ises as the bona f ide  defence.   

Appl icant ’s  answer is ambiguously set  out.    

 

On the one hand the appl icant says:  10 

 

“Had I  been present at  the proceedings I  would 

have argued that  the amount of  arrears sought by 

f i rst  respondent were not so high to just i fy 

d ispensing with execut ing my property .   I  would 15 

have had means to secure the arrear amount or 

al ienate my immovable’s to sat isfy the arrear 

amount,  st i l l  I  maintain I  can do so.”  

 

Short ly thereafter she says:  20 

 

“Since his passing (that of  her father) I  have 

managed to receive some funds and now am in a 

posi t ion to sett le a l l  the arrears of  the capita l 

debt and cont inue with payment.”  (my emphasis)  25 
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There has to be some doubt as to whether th ese passages, on 

their  own const i tute a bona f ide  defence.  Af ter careful 

considerat ion, I  do not consider that ,  on these papers ,  a 

suf f ic ient case has been out for rescission of  judgment .   5 

 

That is not  however the end of  the matter.   Not only d id the 

appl icant sel l  the property pr ior to the 6 month period which I 

have indicated, but  there was no service of  th e re levant  order 

on the appl icant.   In my view, non service defeats the very 10 

purpose of  the annexure  to the order,  as set  out in th is 

judgment . 

 

As Mr Jonker  noted,  of ten these clauses are inserted into an 

order,  af ter an appearance f rom a respondent on the day in 15 

which default  judgment is sought by the appl icant .   When the 

respondent does not appear in Court ,  as was the case with th is 

appl icant,  i t  defeats the very purp ose of  the safeguard that  a 

party such as the appl icant does not receive not ice thereof.  

What is the point of  the order ,  one might ask rhetor ical ly ,  20 

unless there is service?  I f  an order is granted ,  as was the 

case in the present d ispute,  service of  the o rder must be 

ef fected upon the defendant .    

 

Mr Jonker informs me that the pract ice is that  service is  25 
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af fected.   Th is may wel l  be  the posi t ion .  I t  must be a 

mandatory requirement and not one that  is exercised in a 

d iscret ionary fashion .  In th is case service did not  take place.  

This has consequences for th is case.  In the f i rst  place the 

sale of  execut ion must be set aside because there was non -5 

compl iance with the 6 month period.   Secondly,  the safeguards 

which were provided by Rogers,  J for the appl icant  in th is case 

served no purpose because of  the absence of  service .    

 

The  impl icat ions were made clear by Rogers,  J in Nkata v 10 

First  Rand Bank 2014 (2) SA 412 (WCC) at  para 55 where the 

learned Judge says th is:  

 

“My conclusion is thus that  the mortgage lo an 

agreements were re instated by not later than 8 15 

March 2011 when the arrears were cleared for 

the f i rst  t ime.  As foreshadowed earl ier,  I  

consider i t  to be necessari ly impl ic i t  in  S 129(3) 

read with S 129(4) that ,  i f  a credi t  agreement is 

re instated before the execut ion of  a monetary 20 

judgment enforcing that  agreement,  the judgment 

can no longer be enforced.  I f  the consumer 

again fa l ls into arrears,  the credi t  provider can 

only approach the court  for an order enforcing the 

re instated agreement af ter compl i ance with s13.  25 
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The earl ier judgment cannot on th is ground be 

rescinded but by operat ion of  law i t  seizes to 

have any further af fect . ”  

 

This respresents a luminous exposit ion of  the law as I  5 

understand i t .   En passant Mr Jonker properly referred me to 

the judgment in First  Rand Bank v Nkata  [2015] ZASCA 44 in 

which W il l is ,  JA on behalf  of  a unanimous Court  which 

overturned the judgment of  Rogers,  J in Nkata, supra.  

However,  whatever the broader impl icat ions  of  W il l is  JA ’s  10 

judgment,  the paragraph that  I  have  ci ted,  which in my view 

ref lects the law accurately,  was lef t  undisturbed and i t  must be 

fo l lowed.   

 

This means that the proposed order that  I  wi l l  grant  is 15 

designed to provide the appl icant with a further period of  t ime 

to repay the arrears ,  defaul t  charges and reasonable costs of  

enforcing the agreement so that the agreement may be 

re instated.   I f  th is is the case,  not only may the property not 

be sold in execut ion but ,  were there to be a fa i lure  of  20 

compl iance in the future by the appl icant ,  i t  would then rest 

upon the f i rst  respondent to approach the Court  for a f resh 

order.   This result  balances the r ights of  both  s ides in the best 

possib le way.   

 25 
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(1) IN THE RESULT THE APPLICATION SUCCEEDS IN 

PART IN THAT THE SALE IN EXECUTION IS SET 

ASIDE AND THE DEEDS REGISTRAR IS PREVENTED 

AND INTERDICTED FROM TRANSFERRING ERF 

21329, KUILSRIVER TO WESTERN CAPE PROPERTY 5 

ALLIANCE (PTY) LIMITED.   

(2) THE AUCTION HELD ON 14 AUGUST 2014 AGAINST 

ERF 21329, KUILSRIVER BY THE KUILSRIVER 

SHERIFF IS SET ASIDE.  

(3) THE IMMOVABLE PROPERTY WHICH HAS BEEN 10 

DESCRIBED IS DECLARED SPECIALLY 

EXECUTABLE AND TO THIS END A ROUTE OF 

EXECUTION MAY BE ISSUED AS ENVISAGED IN 

TERMS OF RULE 46(1)(A) OF THE UNIFORM RULES 

OF COURT, HOWEVER NO SALE IN EXECUTION 15 

PURSUANT TO THIS ORDER SHALL TAKE PLACE 

ON A DATE EARLIER THAN 4 MONTHS FROM THE 

DATE OF THIS ORDER.   

(4) THE APPLICANT IS NOTIFIED THAT IN TERMS OF 

SECTION 129(3) OF THE NATIONAL CREDIT ACT 34 20 

OF 2005 SHE MAY, AT ANY TIME PRIOR TO THE 

SALE IN EXECUTION OF THE PROPERTY, 

REINSTATE THE CREDIT AGREEMENT BY P AYING 

TO THE RESPONDENT ALL AMOUNTS THAT ARE 

OVERDUE (THAT IS THE ARREARS) TOGETHER 25 
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WITH THE APPLICANT’S PERMITTED DEFAULT 

CHARGES AND REASONABLE COSTS OF 

ENFORCING THE AGREEMENT UP TO THE TIME OF 

REINSTATEMENT, WHICH AMOUNTS, CHARGES 

AND COSTS THE RESPONDENT MUST FURNISH TO 5 

THE APPLICANT WITHIN 10 DAYS OF THIS ORDER 

HAVING BEEN SO GRANTED.  

(5) IF THE CREDIT AGREEMENT IS REINSTATED BY 

PAYMENT AS SET OUT, THE PROPERTY MAY THEN 

NOT BE SOLD IN EXECUTION.   10 

(6) THERE IS NO ORDER AS TO COSTS.  

 

 

 

__________________ 15 

DAVIS, J 

 


