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J U D G M E N T 

 

DAVIS, J :  

 20 

This is an appl icat ion  to review and set  aside a decis ion of  the 

second respondent,  act ing on behalf  of the f i rst  respondent, 

upholding the decis ion of  the th ird respondent ’s refugee status 

determinat ion of f icer (RSDO) , who determined that  appl icant ’s 

http://www.saflii.org/content/terms-use


 
1 3 4 2 7 / 2 0 1 2  

 JUDGMENT 

 

/RG / . . .  

2  

appl icat ion for asylum refugee status was unjust i f ied.   In 

addit ion to the prayers in the not ice of mot ion for the review 

and set t ing aside of  these decis ions,  appl icant a lso seeks 

re l ief  by way of  subst i tut ion and has asked th is Court  for an 

order declar ing that  she is refugee as contemplated by the 5 

Refugees Act 130 of  1998 (“ t he Refugees Act”)  as wel l  as an 

order d irect ing fourth respondent to issue her with a document 

concerning her status as a refuge e in terms of  sect ion 27(a) of 

the Refugees Act.  

 10 

FACTUAL BASIS FOR THIS APPLICATION: 

 

According to appl icant ’s founding aff idavi t ,  she is a c it izen of 

Rwanda.  During the genocide in that  country she remained at 

a boarding school in Rwanda whi le the rest of her family f led 15 

to Uganda.  Her father was a teacher .  She also qual i f ied as a  

teacher in Kigani in 2009.  Af ter graduat ion she obtained a 

teaching post in Rurenge in the Nyagatare Di str ict  in the 

Eastern part  of  Rwanda from where her family came . 

 20 

Her father had met Fausdon Kayumba Nyamwasa 

(“Nyamwasa”) whi le in exi le in Uganda.  L ater he became a 

member of  the Rwanda Nat ional Congress (“RNC”).   I t  appears 

that appl icant a lso became a member in 2010.  Nyamwasa f led 

Rwanda in February 2010 and sought asylum in South Afr ica.  25 
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I  should add that ,  a l though there was some dispute ra ised in 

the papers,  i t  appears f rom the judgment in Consort ium for  

Refugees and Migrants in South Afr ica v President to the 

Republ ic South Afr ica and Others  (Case number 30123/2011: 

unreported judgment of the North Gauteng High Court)  that 5 

Nyamwasa was granted refugee status in South Afr ica on 22 

June 2010. 

 

Appl icant ’s father then f led to Uganda in July 2011 as he 

feared for h is safety as a result  of  h is involvement in 10 

opposit ion pol i t ics.   Af ter her father and later  her uncle had 

lef t  for Uganda, members of  the local  defence unit  came 

looking for appl icant.   I t  appears f rom th is narrat ive , which I 

have summarised f rom appl icant ’s founding aff idavi t ,  that  she 

avers that she was subjected to rumours that her father had 15 

f led because of  h is pol i t ical  v iews and that she shared these 

views, which in her af f idavi t  she confi rms she  indeed did. 

 

In September 2011 the Execut ive of the sector in Rurenge sent 

the pr incipal  of the school ,  where she taught , a letter 20 

demanding that  the appl icant report to the local  pol ice.   The 

purpose of th is report  is to expla in why she was “ try ing to 

organise people for the opposit ion ” .   Appl icant d id not  report  to 

the pol ice, a l though she to ld her pr incipal  that  she would do 

so.   She then phoned her father who advised her to leave the 25 
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country.   The appl icant a lso came to the independent 

conclusion that  she was unsafe.   Her fear was based on the 

experience of  others who were act ive in opposit ion pol i t ics.  

Appl icant ’s father advised her that  Rwanda exi les are not 

ent i re ly safe in Uganda and that  she should rather proceed to 5 

South Afr ica , where a former col league of h is had sought 

asylum.   

 

Appl icant arr ived in South Afr ica on 4 October 201 1.  She 

appl ied for asylum on 10 October 2011.  She has spoken, 10 

according to her af f idavi t ,  to her father on a few occasions 

since her arr ival  in South Afr ica,  the last  occasion being in 

July 2014.  Her father informed her of  the di f f icul t ies in 

Uganda and the fear of  being under survei l lance and of  h is 

wish to come to South Afr ica.  In October 2014 she was 15 

informed that  her father was no longer in Uganda but in 

custody in Ruwanda.  Subsequent thereto she has not o btained 

any further informat ion . 

 

The appl icant d id not  speak Engl ish when she entered South 20 

Afr ica.   She was thus assisted to conclude the Elig ib i l i ty  

Determinat ion Form.  Her lack of  Engl ish was conf i rmed by th e 

Refugee Recept ion Off ice and  is evident at  para 9A of  the 

El ig ib i l i ty  Determ inat ion Form.   

 25 
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The appl icant ’s hearing before the RSDO took place on 11 

October 2011 when she was assisted by an interpreter f rom 

Burundi.   She was handed the RSDO’s re ject ing her cla ims as 

unfounded on the same day.  The RSDO found that there were 

no threats to her l i fe and that she could not demonstrate a 5 

reason of further persecut ion.  I t  was also found that she was 

not ent i t led to internat ional  protect ion because her government 

could protect her.  

 

She appealed the decis ion of  the th ird respondent.   Th e 10 

second respondent upheld the decis ion of th ird respondent.  

The cr i t ical f indings ,  in just i f icat ion of upholding th is appeal 

are the fo l lowing:  

 

“The appel lant  fa i led to expla in the blood re lat ion 15 

between his father and the leader of the RNC, i t  

appeared that  the father was a member of  the 

RNC and there was no blood re lat ion as al leged 

in her c la im.  The appel lant had stated that she is 

a member of  RNC and i t  appeared in the appeal 20 

hearing that  she was not a member of  RNC.  The 

appel lant  c la im (sic) is not  credib le.   As i t  has 

appeared during the appeal hearing at  Cape 

Town on 2 February 2012 that  is  only h is father 

(s ic)  who was an ordinary member  of  RNC, not 25 
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the ent i re family as cla imed.  I t  is  d i f f icul t  to 

bel ieve that the appel lant was af fected by the 

father’s act iv i t ies s ince her mother and sib l ings 

are in Rwanda (sic).    

The reasons that made the appel lant to leave 5 

Ruwanda are not accommodated in terms of 

sect ion 3 of  The Refugees Act 130 of  1998.  The 

appel lant  never experienced any reasonable r isk 

of  harm or persecut ion whi le in Rwanda except 

the ta lks of her col leagues which does not 10 

amount to persecut ion.  I t  is  t r i te law that 

persecut ion has to be accumulat ive or systemat ic 

which f ind no expression in the appel lant ’s c la im 

(sic).   The fact  that  the father is a member of 

RNC cannot be persecut ion to the appel lant  (s ic).   15 

There is no evidence presented by the appel lant 

to show that  those associated with RNC are 

persecuted in Rwanda.”  

 

By contrast the appl icant insisted  that  at  no stage did she say 20 

that  she was re lated to Nyamwasa as in “ fami ly ” .   She stated 

that  she asserted that her father was connected to h im and 

with a member of  the party which he had formed.  The 

interpreter Ms Mpawenimana deposed to an af f idavi t  in  whic h 

she said the fo l lowing:  25 
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“There was no communicat ion problems at  a l l  

through the appl icant.  I  have interpret ed on 

count less occasions for Rwanda asylum 

appl icants.   What I  communicated to the RSDO 5 

was not inaccurately conveyed by  me.  I  had had 

no reason to g ive the incorrect  interpretat ion.   In 

part icular I  h ighl ight  that  the appl icant to ld me 

that her father was re lated to Kayumba 

Nyamwasa (sic).   I  would not  have mistaken the 10 

meaning between on the one hand the idea that 

her father knew Kayumba and on  the other that 

they were re lated.  I  invi te the appl icant to state 

the exact  phrase that  she used to convey what 

she meant so that  I  can respond with my 15 

interpretat ion understanding.   What she said was 

clear to me namely,  that  her father and Kayumba 

Nyamwasa were related.”  

 

In response to th is chal lenge to speci fy the word s used, 20 

appl icant stated in her reply ing af f idavi t  that  she had used the 

word “ubunwe ”  which is s imi lar to the French word “ unite ” .   

Signi f icant ly on page 2 of  NGC1, which is the content of  the 

notes taken by the f i rst respondent,  appl icant said that her 

father was a f r iend of  Mr Nyamwasa.  To the comment in the 25 
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f indings of the f i rst  respondent that  “ i t  is d i f f icul t  to bel ieve 

that  the appel lant  was af fected by the father’s act iv i t ies s inc e 

the mother and sibl ings are in Ruwanda” i t  is  s igni f icant that  in 

the document enti t led Appeal against  the decis ion by the 

Refugees Status Determinat ion Off icer,  i t  is  stated in the 5 

sect ion “Give reasons and detai l  why you disagree with the 

decis ion of  the Refugee Determinat ion Off icer” :  

 

“As members of  the RNC we were vict imised and 

as the educated person of my family I  was next in 10 

the family to face th is persecut ion”.    

 

Second respondent ’s af f idavi t  a lso stated that  the appl icant 

could not  g ive detai ls  about the RNC.  Appl icant responded 

that she could not recal l  being asked about the party.   She did 15 

make a comment that ,  in the absence of  any reference th is 

exchange in second respondent ’s contemporaneous notes,  i t  

was unl ikely that  he would remember th is detai l .   S igni f icant ly , 

appl icant draws the Court ’s attent ion ,  in her reply ing af f idavi t ,  

to the fact  that the var ious deponents on behalf of  the 20 

respondents’  are seeking ,  af ter three years ,  to reconstruct  the 

interview.  In the second respondent ’s notes  he wrote that  the 

appl icant said that her father was a fr iend of  Nyamwasa.  Later 

in h is notes he recorded that  he asked her to expla in the 

re lat ion between her father and Nyamwasa.  25 
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Ms Mpawenimana ’s content ion that  the appl icant only admitted 

that she was not a b lood re lat ive towards the end of  the 

interview, is somewhat incongruous in the l ight  of these 

averments.  So much for the case put up by the appl icant.   I 

turn now to the quest ion of  who is a refugee.  5 

 

THE RELEVANT LAW: 

 

Sect ion 3(a) of  The Refugees Act which states that  a person 

qual i f ies for refugees status for the purpose of  that i f  that 10 

person “owing to a wel l - founded fear of being persecuted by 

reason of h is or her race, t r ibe,  re l ig ion, nat ional i ty,  pol i t ical 

opin ion or membership of  a part icu lar socia l  group, is outside 

the country of h is or her nat ional i ty and is unable or unwi l l ing 

to evade himself  or hersel f  of  the protect ion of  that  country wi l l  15 

not  having a nat ional i ty and being  outside the country of  h is or 

her former habitual  residence,  is unable or owing to such fear 

unwi l l ing to turn to.    

 

This def in i t ion fo l lows upon Art ic le 1(A)(2) of the 1951 United 20 

Nat ions Convent ion Relat ing to the Status of Refugees (“The 

1951 Convent ion”) to which South Afr ica is a party.   Further , 

sect ion 2 of  the Refugees Act sets out the fundamental 

pr incip le of  non-refoulment which is a basic pr incip le of 

refugee protect ion.   The sect ion headed “ General  Prohib i t ion 25 
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of Refusal of  Entry,  Expulsion and its Condit ion wi l l  return to 

another country in certa in c ir cumstances ”  provides:  

 

“Notwithstanding any provis ions of  this Act  or any 

other law to the contrary,  no person may be 5 

refused entry into the Republ ic,  expel led, 

expedited or returned to any other country or be 

subject  to any simi lar measure i f  as a result  of 

such refusal,  expulsion,  return or other measure 

such person is compel led to return or remain in 10 

the country where he or she may be subjected to 

persecut ion on account of  h is or her race, 

re l ig ion,  nat ional i ty,  pol i t ical  opin ion or 

membership of  a part icular socia l  group.”  

 15 

The quest ion which th ird respondent ,  in part icular ,  was 

required to answer was whether ,  on the facts of th is case there 

is a reasonable possib i l i ty that  the appl icant  be persecuted i f  

returned to Rwanda and whether the reason for the r isk of  

persecut ion is included in the def in i t ion on the convent ion.  20 

The phrase “wel l - founded fear” contains both a subject ive and 

object ive requirement.   There must be a state of  mind ,  fear of  

being persecuted , and a basis which was wel l - founded for th is 

part icular fear.  See , for example,  Tantoush v Refugee Appeal 

Board and Others  2008 (1) SA 232 (T) at  paras 97 to 98.  25 
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Protect ion is restr icted to persons who can demonstrate a  

present or prospect ive r isk of  persecut ion .   Therefore, what is 

required is an assessment of  the risk going foward .  In R v 

Secretary for the Home Department ex parte  Sivakumaran 

[1988] 1 ALO ER 193 (HO) the House of  Lords held that a wel l -5 

founded fear of persecut ion meant that i f  the appl icant was 

returned to  h is or her own country, there was a reasonable 

degree of l ikel ihood that  he or she would be so persecuted.  

 

In th is case in decid ing with the appl icant who made out h is 10 

cla im that h is fear of persecut ion was wel l - founded, the 

Secretary of  State,  the House of  Lords found that .   Account 

had to be taken of  facts and circumstances known  to h im or 

establ ished to h is  sat isfact ion but possib ly unknown to the 

appl icant to determine whether the appl icant ’s fear was 15 

object ively just i f ied.   Since the Secretary of  Sta te had before 

him informat ion which indicated that  there would be no 

persecut ion of  Tamils general ly or any other part icular group 

of  Tamils or the appl icant in  Sri  Lanka, he had been ent i t led to 

refuse the appl icat ion on the ground that  there exist ed no real 20 

r isk of  persecut ion.  

 

Of equal re levance is Regulat ion 11(2) of  the Regulat ions in 

South Afr ica Refugee (6 Apri l  2000) which provides that :  

 25 
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“ In the absence of  documentary evidence, an 

appl icant ’s credib le test imony and considerat ions 

or condit ions in the country of fear of  persecut ion 

or harm may suff ice to establ ish el ig ib i l i ty  for 

refugee status.”  5 

 

These regulat ions fo l low the recommendat ions of paragraph 

196 of  UNHCR Handbook on Procedures and Cri ter ia for 

Determining Refugee Status: 

 10 

“ I t  is  a general  legal pr incip le that  the burden of 

proof l ies in the person submit t ing the cla im.  

Often however an appl icant may not be able to 

support  h is statements by documentary proof or 

other proof.   Even [ i f ]  such independent research 15 

. . . [ is ]  not . . .  successful  and [the appl icant]  may 

. . .  [have made] statements [which are] not 

suscept ib le to  proof.   In such cases i f  the 

appl icant ’s account appears credib le he should, 

unless there are good reasons to the contrary,  be 20 

given the benef i t  of  the doubt.”  

 

THE APPLICATION OF THESE LEGAL PRINCIPLES 

 

Appl icant ’s c la im for asylum and refugee status is based on 25 
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grounds that  owing to a wel l - founded fear of  persecut ion on 

account of her pol i t ical  opin ions or  imputed opin ions and the 

socia l  group, to which she belonged, she was forced to f lee 

Rwanda.  Whether or not  her fear was wel l - founded must be 

considered in the l ight of the object ively ascerta inable facts 5 

regarding the human r ights s i tuat ion in Rwanda.   So much is 

c lear f rom the law which I  have out l ined.  

 

Of part icular interest  are reports generated by the United 

States Department of  State regarding the pol i t ical  condit ions in 10 

Rwanda, which reports were attached to the answering 

af f idavi t  of  second respondent.   To the e xtent  that  these are 

re levant and were suppl ied not by the appl icant  but by the 

respondent,  the fol lowing suf f ices to g i ve an indicat ion of  the 

f indings: 15 

 

“The Freedom March 2010 Freedom in the World 

report  declared Rwanda ‘not f ree’ ,  w i th 

part icular ly low pol i t ical  r ights and civ i l  l ibert ies  

scores.   In 2008 the Economist  stated that  the 20 

Kagame government ‘a l lows less pol i t ical  space 

and press f reedom at home and [does] Robert 

Mugabe.” 

 

This is a most d isturbing cla im given cla ims about the 25 
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egregious abuses of  c iv i l  l ibert ies in Zimbabwe which have 

been heard in our Courts .  See for example Nat ional 

Commissioner of the Southern Afr ican Pol ice Service v 

Southern Afr ican Human Rights L i t igat ion Centre 2015 (1) SA 

315 (CC).   The report  cont inues  of  this,  “ In spi te of  th is donors 5 

have remained broadly supported of  the government,  and 

largely ignored  the vio lat ion of  c i t izen’s human r ights.   Kugam e 

defends his regime from cr i t ic ism over i ts human r ights record 

by saying “th is  is not  about cr i t ic ism or debate or opposit ion.  

I t  is  a l ine drawn on the basis of  what is r ight  and wrong for 10 

us.”   In the government ’s v iew their  suppression is legi t imate 

as they are protect ing society f rom a resurgence of ethnic 

tensions of  the 1990’s,  a l though cr i t ics and opposit ion groups  

see their  ef forts as ways to shore up  RPF pol i t ical  dominance.  

 15 

These accounts ,  which form part  of  the answering af f idavi t 

f inds support  in documentat ion which the appl icant provided to 

th is Court .    For example,  a  report  of  United States Department 

of  State of  25 June 2015 documents a depressing l i tany of 

human r ights abuse in Rwanda.  I  shal l  but  refer to certa in 20 

cla ims which ref lect  the nature of  the report:  

 

“The most important  human r ights problems in the 

country where discrepancies, government 

harassment,  arrest  and abuse of  pol i t ical 25 
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opponents,  human r ights advocates and 

indiv iduals perceived to pose a threat to 

government contro l  and  socia l  order:  d isregard  

for the ru le of law amongst securi ty forces  and 

the judic iary:  and restr ict ions on civ i l  l ibert ies.  5 

Due to restr ict ions on the registrat ion and 

operat ion of  opposit ion part ies a nd non-

transparent vote count ing pract ises,  c i t izens do 

not have the abi l i ty to change their government 

through fa ir  and f ree elect ions.”  10 

 

In the report  the fol lowing was documented:  

 

“On Apri l  23 Rwandan SSF reportedly detained 

Norbi t  Manirafashao, a refugee under  United 15 

Nat ions High Commissioner for refugees . . .  

protect ion in Goma, the DRC and forcib ly 

repatr iated him into Rwanda.  Manirafashao 

reportedly was held in  cumnunicado  unt i l  h is 

appearance in Court  on May 19 when authori t ies 20 

charged him in Ruvavu Distr ict  for crimes against 

state securi ty whi le 50 other defendants 

connected to the January to May arrests of 

a l leged FDLR agents.” 

 25 
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In the l ight  of  these facts ,  appl icant contends that she is 

unwi l l ing to return to Rwanda as there is more than a 

reasonable possibi l i ty that ,  having l ived in South Afr ica as an 

asylum seeker of some years,  she wi l l  draw part icular attent ion 

to hersel f  on her return.   The fact  that  the appl icant has lost 5 

contact  with a l l  of  her family has resulted in her having a 

heightened fear of consequences of  return.   Whi le her mother 

is not  educated, her father had been able to contact  her.  

Al though th is informat ion was not before the RSDO or the 

second respondent,  should her f ather have indeed returned to 10 

Rwanda and he is in ja i l ,  whether he returned on his own 

accord or was abducted, she wi l l  qui te  be al l  the more 

vulnerable ,  g iven her connect ion to h im.  

 

In i ts decis ion the f i rst  respondent commit ted a number of 15 

egregious errors.   I  shal l  document the key ones.  Appl icant 

was ent i t led to the services of  a competent interpreter at  a l l  

stages of the process.   As the RRO noted on 10 October 2011 

appl icant could not  speak Engl ish.   I t  was clear that  a 

competent interpreter was required.  The appl icant puts up a 20 

plausib le case regarding the question of  whether she said 

Nyamwasa was her re lat ive.  I t  appears prob able that what she 

said was that they were re lated in a pol i t ical ,  as opposed to a 

b lood sense.  I f  these were mistakes,  which were made by the 

interpreter ,  provided by the f i f th respondent,  they resulted in 25 
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the second respondent making a most damaging cre dib i l i ty 

f inding against  the respondent, a mistake which I  might add 

was a pr imary source of  the reasons for the adverse f inding 

against  the appl icant.  

 5 

By refusing to a l low the appl icant to use the assistance of a 

competent interpreter in the status deter minat ion hearing,  i t  

fo l lows that  the second respondent could have not adopted the 

procedure that  i t  was fa ir  or proper a nd accordingly the 

appl icant d id  not have a meaningful  opportuni ty to be heard.  10 

Further, the fact that the second respondent stated in  h is 

reasons “ i t  is  d i f f icul t  to bel ieve that  the appel lant  was af fected 

by the father’s act iv i t ies s ince her mother and sib l ings are in 

Ruwanda ”  indicates an improper appreciat ion of  the 

conspectus of  facts in Rwanda. 15 

 

I f  she is the only person in the family apart  f rom her father 

who is educated and holds a prominent posi t ion as a teacher, 

that ,  in the context  of  the pol i t ical  context  descr ibed by both 

appl icant and respondents’  permits a p lausib le inference to be 20 

drawn,  that  she would be targeted and that  g iven her status 

she would have a real  apprehension of  being so targeted.   

 

The appl icant d id not  present evidence regarding a pol i t ical  

h istor ical  socia l  context  of  Rwanda.  I t  is  a lso t rue that  th is  25 
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evidence is fundamental  to the cla im for asylum.  But then she 

was not properly informed of  the onus which had been deposed 

upon her at  the hearing.   Secondly in th is connect ion, both the 

second and th ird respondents should have considered her 

c la im with in th is  pol i t ical  context ,  a context ,  g iven the papers 5 

put up by the respondents ,  should have been wel l  known to 

them.  I t  does not appear f rom the wri t ten reasons provided by 

the second and th ird respondents that d id so.  Hence th is 

Court  is not  able to d isregard the pol i t i cal  descr ipt ion set  out 

of  the si tuat ion in Rwanda, as provided in the f i rst 10 

respondent ’s  own papers.  

 

When al l  of  these mistakes are taken together,  I  cannot but 

agree with Ms de la Hunt,  who appeared on behalf of  the 

appl icant,  that a reasonable decis ion  maker would not  have 15 

come to the decision that  the appl icant d id not  have a wel l -

founded fear of  persecut ion.   On th is basis the decis ions which 

were taken to refuse her asylum stand to be set  aside.   

 

SUBSTITUTION: 20 

 

In the l ight of  these f indings  appl icant  now seeks an order 

declar ing that  she is a refugee in terms of  sect ion 3 of  the 

Refugees Act and a further order which in regard to refugee 

status and asylum.  In ef fect ,  she asks th is Court  to subst i tute 25 
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i ts decis ion for that  of  Refugee Status Determinat ion Off icer 

RSDO and the Refugee Appeal Board . 

 

Ms Mangcu Lockwood, who appeared on behalf of the 

respondents,  urged th is Court  not  to subst i tute i ts decis ion for 5 

that  of  the f i rst  respondent ,  i f  the Court  were to come to the 

conclusion which it  has namely,  that the decis ion stands to be 

set  aside.  

 

She submit ted that ,  even i f  the respondents had shown 10 

incompetence or indeed bias, there are a number of of f ic ia ls  

involved in the determinat ion of  asylum appl icat ions.   Th ere is 

not  only one designated funct ion ary who operates at  the RRO 

or the RSDO stage .  Thus,  even i f  the appl icant ’s appl icat ion 

had not been properly handled by the part icular indiv iduals 15 

who dealt wi th appl icant , her case could now be dealt  wi th by 

other of f ic ia ls.  

 

Further,  the complaint  regarding the interpreter could be cured 

by remit t ing the matter to the respondents’  and for provis ion to 20 

be made for another interpreter or to a l low the appl icant to  be 

accompanied by her own interpreter.   In Ms Mangcu 

Lockwood’s v iew another factor which should be taken into 

account was that appl icant re l ies on new informat ion which she 

fa i led to ment ion in her appl icat ion for asylum, including the 25 
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cla im that  her family has f led Rwanda and that her father may 

now be ja i led in Rwanda.  

 

Accordingly respondents’  have not ha d the opportuni ty to 

invest igate these cla ims.  I t  would be appropriate i f  the matter 5 

was remit ted back to the respondents’ for a f resh 

determinat ion.  In support  of  these submissions Ms Mangcu 

Lockwood referred to the decis ion of Rogers, J in Mayemba v 

Chairperson of the Standing Commit tee for Refugee Affa irs  

[2015] ZAWCHC 86; 10 June 2015).    10 

 

In that  case Rogers,  J took into account the fact  that  four 

years had elapsed since the asylum appl icat ion had been 

made.  He decided that  the adjudicat ion of an as ylum 

appl icat ion was concerned with the current  state of  af fa irs in 15 

the country of or igin.   In th is connect ion  he referred to sect ion 

5 of the Refugees Act, whi le  the circumstances in re levant 

parts of  Rwanda may have changed, Rogers J was of  the view 

that  i t  was preferable for such informat ion in the f i rst  instance 

to be dealt  wi th in terms of  the  statutor i ly prescr ibed 20 

procedures contained in sect ions 21 and 24 of  the Refugees 

Act.   Rogers J a lso noted (ar par 38):  

 

“The power of subst i tut ion conf i rmed by  

s8(1)(c)( i i ) (aa) is  one to be exercised only in 25 
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except ional c ircumstances and when , upon a 

proper considerat ion of  a l l  the re levant  facts,  a 

court  is persuaded that  the decis ion to exercise 

the power should not  be lef t  to the designated 

funct ionary . . .  Circumstances which may favour 5 

subst i tut ion or where a further delay would cause 

unjust i f iable prejudice or the or ig inal  decis ion 

maker has exhib i ted bias or incompetence or the 

outcome is a foregone conclusion.”  

 10 

The only considerat ion in th is case which sh ould give the 

Court  pause as to whether except ional c ircumstances as 

described by Rogers,  J exist ,  is whether the outcome is a 

foregone conclusion in the l ight  of  the pol i t ical  context  which 

has been set  out  by both part ies in the papers presented to 15 

th is Court .   However,  subst i tut ion can only take place in 

except ional c ircumstances.  The fact that  one designated 

funct ion has fa i led to perform in terms of  the statutor i ly  

prescr ibed funct ions set  out  in the Refugees Act,  is not  o n i ts 

own, suf f ic ient  to just i fy a f inding of  except ional c ircumstances 20 

Ms Mangcu Lockwood is correct  that  there are other 

funct ionaries who wi l l  perform their  dut ies with greater care 

and considerat ion of  the evidence, context  and with the aid of 

a proper interpreter.  

 25 
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In my view, a l l  of  these facts d ictate that ,  in th is case,  a 

s imi lar conclusion to that  arr ived at by Rogers,  J in Mayenba 

supra  should be fo l lowed.  Accordingly i t  is  appropriate  to 

remit  the appl icant’s asylum appl icat ion for determinat ion for a 

f resh RSDO with in str ict  t ime l imits so that the matt er can be 5 

decided expedit iously with  the benef i t  of  accurate 

interpretat ion and the further benefi t  of  considerat ion of  the 

pol i t ical  context ,  which is set  ou t  in both appl icant ’s and f i rst 

respondent ’s papers.  

 10 

For these reasons therefore the fo l lowing order is made:  

 

(1) THE SECOND RESPONDENT’S DECISION OF 31 

JANUARY 2012 DISMISSING THE APPLICANT’S 

APPEAL AGAINST THE THIRD RESPONDENT’S 15 

DECISION AND REJECTING APPLICANT’S 

APPLICATION FOR REFUGEE STATUS AND ASYLUM 

IS UNFOUNDED, IS REVIEWED AND SET ASIDE.  

(2) THE THIRD RESPONDENT’S DECISION OF 26 

JANUARY 2006 REJECTING THE APPLICANT’S 20 

APPLICATION FOR REFUGEE STATUS AND ASYLUM 

AS UNFOUNDED, IS REVIEWED AND SET ASI DE. 

(3) THE APPLICANT SHALL WITHIN TWO MONTHS OF 

THIS COURT ORDER OR WITHIN SUCH FURTHER 

PERIOD AS THE PARTIES MAY AGREE IN WRITING 25 
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SUBMIT FRESH APPLICATION FOR ASYLUM IN 

ACCORDANCE WITH SECTION 21 OF THE 

REFUGEES ACT 130 OF 1998 AND THE FURTHER 

PROVISIONS OF SECTION 21. 26 (OR AS THE CASE 

MAY BE OF THE ACT) SHALL APPLY TO SUCH 5 

APPLICATION.  THE REFUGEE STATUS 

DETERMINATION OFFICER ASSIGNED TO DEAL 

WITH THE FRESH APPLICATION SHALL NOT BE 

THIRD RESPONDENT. THE DETERMINATION BY THE 

REFUGEE STATUS DETERMINATION OFFICER 10 

SHALL BE COMPLETED WITHIN TWO MONTHS 

AFTER THE APPLICATION HAS BEEN SUBMITTED 

OR ANY FURTHER PERIOD THAT THE PARTIES MAY 

AGREE BETWEEN THEMSELVES IN WRITING.  

(4) THE RSDO ASSIGNED IN THE CASE SHALL COMMIT 15 

THE APPLICANT TO APPOINT AN INTERPRETER OF 

HER OWN CHOICE TO ASSIST HER AT THIS 

PERIOD.   

(5) APPLICANT’S COSTS SHALL BE PAID BY THE 

RESPONDENTS’ JOINTLY AND SEVERALLY, THE 20 

ONE PAYING THE OTHER TO BE ABSOLVED.  THE 

APPLICANT’S COSTS INCURRED IN RESPECT TO 

THE APPLICATION FOR RELIEF IN PART A SHALL 

BE PAID BY THE FOURTH RESPONDENT.   

 25 
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__________________ 

DAVIS, J 

 10 


