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DIRECTOR GENERAL OF THE  

DEPARTMENT OF HOME AFFAIRS   3 r d  Respondent 

MINISTER OF DEPARTMENT OF  

HOME AFFAIRS    4 t h  Respondent 

 5 

CASE NO: 13711/2015 

In the matter between 

PATIENCE MUPANDUKI                                              Appl icant 

and  

OFFICER IN CHARGE MILNERTON  10 

POLICE STATION   1 s t  Respondent 

MINISTER OF POLICE  2n d  Respondent 

DIRECTOR GENERAL OF THE  

DEPARTMENT OF HOME AFFAIRS   3 r d  Respondent 

MINISTER OF DEPARTMENT OF  15 

HOME AFFAIRS    4 t h  Respondent 

 

J U D G M E N T 

DAVIS, J: 

 20 

Introduct ion 

 

Migrat ion is one of  the great  contemporary g lobal  problems.  

As the present form of  economic global isat ion increases,  a 

pace, the divis ion between the developed and the developing 25 
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world and, in part icular between stable societ ies and those 

that  are f ractured, vio lent  and, in many instances 

ungovernable ,  have become more dist inct  and have created a 

greater phenomenon of  migrat ion than would have been the 

case, two or three decades ago.  5 

 

This g lobal development has ra ised the key quest ion of  

whether f reedom of  movement can be constra ined  to be a 

reasonable or ,  indeed even a rat ional response , to the 

problems of  g lobal inequal i ty.   In some ways th is case, in 10 

which three appl icants have entered South Af r ica , for a state 

of  some desperat ion is ref lect ive of  th is contemporary 

phenomen.   I t  h ighl ights the exquisi te problem of  balancing 

between f reedom of  movement and adequate regulat ion.  

 15 

The three appl icants launched an appl icat ion as a matter of  

urgency.   They were arrested on the grounds of  being i l legal 

foreigners in South Af r ica.  In the case of  the f i rst  and second 

appl icants,  on the 16 t h  July 2015 and on the 2 n d  July 2015, in 

the case of  th ird  appl icant.    20 

 

Subsequent to their  arrests ,  the appl icants were detained 

pending their  deportat ion f rom South Af r ica.   In terms of  these 

appl icat ions,  they sought their  re lease f rom custody.   I t  is  

re levant to examine the backgrounds of  a l l  three appl icants.   25 
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The f i rst  appl icant was arrested as I ’ve indicated on the 16 t h  

July 2015.   Fol lowing her arrest ,  she was detained at  the 

Mi lnerton pol ice stat ion pending deportat ion f rom South Af r ica.    

 

She entered South Af r ican on the 1 s t  June 2015 and was 5 

issued with a temporary  v isa that expired on the 16 t h  June 

2015.  I t  is  common cause that  she is i l legal ly in South Af r ica,  

because she has overstayed the durat ion of  the visa.   She had 

taken up employment in Sea Point ,  Cape Town which appears 

also to be an act  in contravent ion  of  the temporary v isa  which 10 

was issued to her.  

 

The second appl icant,  was arrested on the 16 t h  July 2015.  

Pursuant to her arrest  she was detained at  the Mi lnerton pol ice 

stat ion pending her deportat ion.   On 11 May 2015 she was 15 

issued with a temporary visa which expired on  29 June 2015.  

Again,  as in the case of  f i rst  appl icant,  she admits that  she 

has stayed beyond the durat ion of  her temporary visa and that 

she is therefore i l legal ly in South Af rica.   

 20 

The th ird appl icant,  was arrested on 2 n d  July 2015.  On the 3 r d  

July 2015 i t  appears that  the respondent ver i f ied that he had 

not appl ied for asylum, was not in possession of  any val id 

visa,  which had authorised ei ther his stay or employment in 

South Af r ica.   He was transported on the 3 r d  July 2015 to 25 
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Pol lsmoor pr ison where he was detained pending his 

deportat ion.  

 

He al leges that  he appl ied for a temporary work permit  on the 

31 s t  December 2010, in support  of  th is he has at tached an 5 

acknowledgment of  receipt  of  appl icat ion.   However ,  on the 

papers there is no indicat ion as to what steps he  has taken 

subsequent to that  date to determine the status of  h is 

appl icat ion or to regular ise his sta y in South Af r ica.    

 10 

 

The Relevant Legis lat ive Framework   

 

The Immigrat ion Act 13/2002 ( ‘ the Act ’ )  provides for the 

regulat ion of  admission of  foreigners to,  the ir  residence in and 15 

departure f rom South Af r ica.   Of re levance is sect ion 34(1) of  

the Act which reads thus:  

 

“W ithout the need for a warrant an immigrat ion of f icer may 

arrest  an i l legal foreigner or cause him or her to be 20 

arrested and shal l ,  i r respect ive of  whether such foreigner 

is arrested,  deport  h im or her or cause him or her to be 

deported and may, pending his or her deportat ion ,  detain 

h im or her or cause him or her to be detained in a manner 

and to a p lace determine by the Director General ,  25 
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provided the foreigner concerned…” 

 

I t  appears that  the arrest  and detent ion of  the appl icants, on 

the grounds of  the i l legal foreigner ,  was based on section 34(1) 

of  the Act .   Consequent ly absent a const i tut ional challenge to 5 

th is legis lat ion,  the arrest  and the detent ion of  the appl icants , 

pending their  deportat ion , has to be considered to be lawful  by 

th is Court .  

 

In the l ight  that  there was no const i tut ional chal lenge to the 10 

re levant sect ion,  the quest ion ar ises as to what the appl icant ’s 

case.  I t  appears to me on the papers that  two fundamental  

points were ra ised by the appl icants,  both of  which were  

conf i rmed by Mr Kuzinya who appeared on behalf  of  the 

appl icants:  15 

 

1. I t  was contended that  when issued with the requisi te 

Form 29 (the deportat ion not ice) the appl icants d id not 

s ign th is document and their  re levant r ights were not 

expla ined to them ful ly .   This form reads,  to the extent 20 

that  is re levant;  

 

“As you are an i l legal foreigner,  you are hereby not if ied 

that  you are to be deported to you r country of  or igin,  

namely Zimbabwe.  In terms of  sect ion 34(1)(a) and (b) of  25 
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the Act ,  you have the r ight to:  

 

(a) Appeal the decis ion to the Director -General  in terms 

of  Sect ion 8(4) of  the Act with in 10 working days 

f rom date of  receipt  of  th is not ice;  or  5 

 

(b) At  any t ime request the of f icer attending to you to 

have your detent ion for the purpose of  deportat ion 

conf i rmed by a warrant of  the Court .    

 10 

NB:  Should you choose not to exercise the r ights 

ment ioned above, you shal l  be detained pending your 

deportat ion.   You wi l l  not  be al lowed to return to the 

Republ ic unless you obtain the necessary lawful  authori ty 

in th is regard.” 15 

 

2. Appl icants  were held ,  so i t  was contended, in condit ions 

which are manifest ly contrary to the minimum required 

standards for holding individuals whom respondents seek  

to deport ,  g iven that  they are in breach of  sect ion 34 of  20 

the Act.  

 

I  turn then to the f irst  of  the two content ions.   The problem with 

the al legat ions,  that  the appl icants were not properly informed 

of  their  r ights to appeal and to have their  detent ion conf i rmed 25 
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by a Court ,  is  that to so f ind I  would need to accept appl icants’ 

version that  the deportat ion forms, which were at tached to the 

papers,  were never seen by the appl icants  and were never 

s igned by the appl icants.   In ef fect  the signatures which 

appears were f raudulent ly inserted by representat ives of  the 5 

respondents and thus the ent i re document const i tuted an act of  

f raud, perpetrated on the appl icants and on th is Court.  

 

On these papers,  without more,  th is f inding cannot just i f iably 

made.  First ly ,  in respondents’  papers th is averment is hot ly 10 

contested.  Secondly ,  to contend that  the signatures which are 

at tached to the papers are not  those of  the appl icants as Mr 

Kuzinya has contended, would mean that  I  would be compel led 

to accept evidence f rom the bar.   Th is on i ts own simply cannot 

be done.   In short,  on these papers, th is content ion stands to 15 

be re jected.   

 

As to the second argument ,  each of  the appl icants have set  out  

ser ious al legat ions o f  neglect  in their  condit ions whi le in  

detent ion.    20 

 

In br ief ,  f i rst  appl icant contends that she was detained in what 

she refers to as “despicable condit ions” at  the Mi lnerton pol ice 

stat ion where  she has not been al lowed to at tend to her oral  

hygiene with potent ia l ly ‘devastat ing ef fects ’ .   She avers that 25 
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she has observed a  fe l low cel l  mate ’s health deter iorate to an 

extent  that  that  the cel l  mate had to be temporari ly removed 

f rom the cel ls by emergency medical  services.    

 

She has suf fered an i rr i tat ion to the skin at  the back of  her 5 

but tocks and her th ighs.   No faci l i t ies were made  avai lable to 

exercise and she cont inues to be detained  in a d imly l i t  hold ing 

cel l .   She has been denied adequate nutr i t ion and th e food 

which has been provided does not comprise of  a balanced diet .   

She was advised that  the only way she would be re leased f rom 10 

custody was i f  she would provide for the costs of  a ir  t ravel .   

 

Insofar as second appl icant is concerned, she too complain s 

about what she refers to as the despicable condit ions at  the 

Mi lnerton pol ice stat ion .   L ike f i rst  appl icant she has not been 15 

able to attend to her oral  hygie ne.  She has suf fered the 

t rauma of  observing the deter iorat ion of  a cel l  mate’s 

deter iorat ing health and has suf fered i rr i tat ions to the skin.  

She conf i rms that no faci l i t ies were made avai lable for her to 

exercise and she has been detained in a d imly l i t  hold ing cel l .   20 

Simi lar to the f i rst appl icant,  she refers  to the inadequate food 

that  has been suppl ied . 

 

Third appl icant  is being held in the await ing t r ia l sect ion  at 

Pol lsmoor pr ison,  amongst a l leged cr iminals,  some of  who have  25 
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been accused of  commit t ing very ser ious cr imes .  He complains 

that  h is detent ion has been in condit ions which manifest ly do 

not meet the minimum standards required.  

 

In the l ight  of  these averments ,  i t  is  necessary to deal with the 5 

condit ions in which potent ia l  deportees are held.  

 

Condit ions of  Immigrat ion Detent ion   

 

In a recent judgment of  Rahim v Minister of  Home Affa irs  10 

[2015] (JOL 33310 SCA) the Supreme Court of  Appeal awarded 

damages to unlawful ly detained foreign  nat ionals .   I t  found that 

detainees could not  be detained at pr isons as the Dire ctor-

General  of  Home Affa irs had not issued the requisi te 

designat ion under sect ion 34(1) of  the Act.   15 

 

Navsa ADP (as he then was) in coming to th is f inding,  made 

detai led reference to the Report  of  the Specia l  Rapporteur of  

the Human Rights Counci l  of  the United Nat ions on the Rights 

of  Migrants of  2012.  At  para 33 the Specia l  Rapporteur states:  20 

 

“The Standard Minimum Rules for the Treatment of  

Pr isoners provide that  persons imprisoned under a non-

cr iminal process shal l  be kept separate f rom persons in 

pr ison for a cr iminal of fence.   Addit ional ly the Working 25 
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Group on Arbi t rary Detent ion stated in i ts  del iberat ion 

number 5,  that  custody must be ef fected in a publ ic 

establ ishment speci f ical ly intended for th is purpose o r,  

when for pract ical  reasons , th is is not  the case, the asylum 

seeker or immigrant must be placed in premises separate 5 

f rom those for persons imprisoned under cr iminal law.  At 

the regional level ,  the Princip les and Best Pract ices on the 

Protect ion of  Persons Deprived of  L iberty in the Americas 

provide that  asylum or refugee status seekers and person s 

deprived of  l iberty due to migrat ion shal l  not  be deprived 10 

of  l iberty in inst i tut ions designed to hold persons deprived 

of  l iberty on cr iminal charges. ” c i ted at  para 18.  

 

Navsa ADP went on to refer to paragraph 34 of  th is  report 

which reads:  15 

 

“However,  informat ion received by the Specia l Rapporteur 

indicates that  migrants are detained in a wide range of  

p laces including pr isons, pol ice stat ions,  dedicated 

immigrat ion detent ion centres,  unoff ic ia l  migrat ion 20 

detent ion centres,  mi l i tary base s, pr ivate securi ty company 

compounds, d isused warehouses, a irport s,  ships etc.  

These detent ion faci l i t ies are placed under the 

responsib i l i ty of  many di f ferent  publ ic authori t ies at  local ,  

regional,  nat ional level ,  which makes i t  d i f f icul t  to ensure 25 
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that  consistent  enforcement of  standards of  detent ion.  

Migrants may also be moved quite quickly f rom one 

detent ion faci l i ty to another ,  which also makes monitor ing 

di f f icul t .   Moreover,  migrants are of ten detained in  

faci l i t ies which are located far f rom urban centres making 5 

access dif f icul t  for family,  interpreters,  lawyers and NGO ’s 

which in turn l imits the r ight  of  the migrant to ef fect ive 

communicat ion.”  

 

Referr ing to sect ion 34(1) of  the Act,  Navsa ADP noted that  10 

th is sect ion regulates the condit ions of  detent ion.   In his view, 

detent ion could only take place as prescr ibed by sect ion 34(1).   

This meant that  detent ion could only take place  in a manner 

and at  a p lace determined by the Director -General .   As the 

learned Judge of  Appeal then stated at  para 20:  15 

 

“The exercise of  publ ic powers constra ined by the pr incip le 

of  legal i ty which is the foundat ion of  the ru le of  law.  In s 

34(1) the words that  d ictate the manner and place of  

detent ion are del iberate and not sup erf luous.   Detention 20 

pending deportat ion can only occur according to i ts 

prescr ipts.”  

 

In deal ing with the facts in  Rahim, the Court  held that  the 

burden was on the respondent to show that  the Director-25 
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General  had made a determinat ion in terms of  sect ion 34(1).  

As Navsa ADP, then said: 

 

“No at tempt was made to show that any part of  the 

St Albans pr ison or any part  of  any pol ice hold ing cel ls or 5 

indeed even in respect of  L indela detent ion centre ,  was 

determined by the Director -General  in accordance with  

internat ional norms to be a place at  which i l legal 

foreigners were to be detained pending deportat ion.  The 

making of  a determinat ion by the Director-General  under s 10 

34(1) of  the IA seems, on the face, to be a re lat ively 

s imple exercise whi le at  the same t ime  being crucia l ly 

important  in upholding the r igh ts of  detained foreign 

persons.  No at tempt was made by the respondent to 

just i fy the fa i lure to do so .   And al though the issue did not 15 

ar ise for a f inal  determinat ion in th is case, I  would add 

that  i t  seems to me that such a determinat ion must be 

publ ic ly procla imed as th is is vi ta l  for certa inty and 

ef fect ive administrat ion according to const i tu t ional and 

internat ional standards  para 24. 20 

 

Subsequent to th is decis ion ,  the Director-General  reacted to 

th is judgment by issuing Government Not ice 534 on 22 n d  June 

2015 (Government Gazette number 38903:22 June 2015)  To 

the extent  that  i t  is  re levant  to th is case i t  states:  25 
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“The determinat ion of  p laces of  detent ion of  i l legal 

foreigners pending deportat ion .   

 

I  Mr Mkusel i  Apeleni ,  Director-General :  Department of  Home 5 

Affa irs determine in terms of  sect ion 34(1) of  the Immigrat ion 

Act… Lindela Holding Faci l i ty and any detent ion faci l i t ies and 

of f ices under the management or managed on behalf  of  or in 

partnership with the Department of  Home Affa irs ,  as p laces of  

detent ion of  i l legal foreigners pending deportat ion.   10 

 

The minimum standards re lat ing to detent ion of  i l legal 

foreigners shal l  be as prescr ibed in regulat ion 33(5) of  the 

Immigrat ion Regulat ions , 2014.” 

 15 

These standards contain the fo l lowing requirements:  

 

“1.  Accommodat ion:  

(a)  The detainee shal l  be provided 

accommodat ion with  adequate space, l ight ing, 20 

vent i lat ion,  sanitary insta l lat ions and general 

health condit ions and access to basic health 

faci l i t ies; 

 

(b)  Every detainee shal l  be provided with a bed, 25 
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mattress and at  least  one blanket;  

 

(c)  Male and female detainees shal l  be kept 

separate f rom each other:  provided that  th is 

does not apply to spouses;  5 

 

(d)  Detained minors shal l  be kept separate f rom 

adults and accommodat ion appropriate to their 

age… 

 10 

(e)  Detainees of  a specif ic age or fa l l ing in 

separate health categories or securi ty r isk  

categories shal l  be kept separately;  

 

( f )  There may be a deviat ion in the above 15 

standards if  so approved by the Director -

General at a part icular detent ion centre:  

provided that  such a deviat ion  is for the 

purposes of  support  services or medical 

t reatment:   prov ided further that there shal l  20 

not be any deviat ion in respect of  s leeping 

accommodat ion  

 

2. Nutr i t ion:   

 25 
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(a)  Each detainee shal l  be provided wi th an adequate 

balanced diet ;  

 

(b) The diet  shal l  make provis ion for nutr i t ional 

requirements of  chi ldren,  pregnant women and other 5 

categories of  detainees whose physical  condit ion 

requires a specia l  d iet .  

 

(c)  The medical  of f icer may order a var iat ion in the 

prescr ibed diet for a detainee and the intervals at 10 

which the food is served , when such variat ion is 

required for medical  reasons.  

 

(d) Food shal l  be wel l  prepared and served at  intervals  

not  less than four and a half  hours and not more 15 

than 14 hours between the evening meal and 

breakfast  dur ing  a 24 hour period.  

 

(e) Clean dr inking water shal l  be avai lable at a l l  t imes 

for every detainee.  20 

 

 

3. Hygiene:  

 

(a) Each detainee shal l  keep his or her person, 25 
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c loth ing,  bedding and room clean and t idy.  

 

(b) The department shal l  provide the mean s to comply 

with i tem 3 (a)  

 5 

I  agree with Ms de la Hunt ,  who appeared on behalf  of  the 

amicus ,  that  th is part icular not ice is vague and  that  i t  may not 

pass legal muster as a proper designat ion in terms of  sect ion 

34(1) of  the Act as interpreted in the Rahim case, part icular ly  i f  

i t  seeks to a l low any and a l l  detent ion faci l i t ies in the country 10 

to be so designated .  This would impose a duty upon  the 

Director-General  to determine whether the minimum standards 

of  detent ion as set  out  in the Immigrat ion Regulat ions 2014 

have been or wi l l  be compl ied with when such a faci l i ty is used 

for detent ion for immigrat ion purposes.  15 

 

Any detent ion centre in which an immigrat ion detainee is held 

must comply with the minimum standards of  detent ion as set  

out  in the Immigrat ion Regulat ions to which I  have already 

made reference.  Only designat ion faci l i t ies that comply with 20 

these regulat ions can fa l l  legal ly with in a legal  designat ion.   

The publ ished regulat ions should have so stated th is key 

requirement expressly.    

 

In th is case, the appl icants complain  about poor nutr i t ion and 25 
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t reatment ,  contrary to paragraph 2 of  the minimum standards.  

I f  one examines the averments in  papers,  tea and bread and 

samp and beans served to appl icants do not  const i tute  the 

adequate balanced diet  envisaged by the regulat ions.   I t  

appears that the general  condit ions of  detent ion at  the 5 

Mi lnerton pol ice stat ion are substandard .   I t  is  presumably for 

th is reason that  respondents desired  that  appl icants  not  to be 

detained for any further period at  the pol ice stat ion ,  as i t  was 

inadequate to hold detainees for th is purpose.  

 10 

The complaints about the putr id condit ions,  an inabi l i ty to c lean 

their  c lothes,  brush teeth,  use sanitary suppl ies and the 

af f l ic t ions of  rashes due to unsanitary to i let  faci l i t ies are 

deeply d isturbing and conf i rm th is apprehension.  

 15 

I  should add that ,  a l though th is d id not  appear to be part  of  

appl icant ’s case , as Ms de la Hunt pointed out,  the Mi lnerton 

pol ice stat ion has not being determined as a place of  detent ion 

in terms of  sect ion 34(1) of  the Act.   For th is reason, there is 

no quest ion that  appl icants  detent ion at  the pol ice stat ion  was 20 

unlawful .   The respondents are required to detain i l legal 

foreigners at  designated detent ion faci l i t ies ,  at  which faci l i t ies 

the minimum standards are met.   Neither can the await ing t r ia l  

pr ison sect ion at  Pol lsmoor pass legal muster ,  in that  i t  is  not  a 

d iscrete sect ion of  the pr ison designated specif ical ly for the 25 
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category of  persons such as appl icants.  

 

There is no doubt that  what occurred as described in  these 

papers,  imperfect ly as they were draf ted, is suf f ic ient to just i fy 

a conclusion that there was i l legal i ty in the conduct which 5 

resulted in the detent ion of  the appl icants both at  the Mi lnerton 

pol ice stat ion or and  Pol lsmoor.    

 

I  wi l l  return to the consequence of  th is f inding  present ly.   I  

indicated earl ier that  sect ion 34(1) of  the Act was not subject 10 

to a const i tut ional chal lenge.  I  was informed, however,  by 

Ms de la Hunt  that Lawyers for Human Rights,  the amicus,  had 

f i led an appl icat ion in the Gauteng High Court ,  seeking to 

declare sect ion 34(1)(b) of  the Act to be unconst i tut ional.   To 

the extent  that  th is sect ion  requires a  detainee to request  that 15 

his or her detention be conf i rmed by a court  rather than 

contain ing a c lear requirement that  a detent ion must be 

conf i rmed by a court ,  th is  is a d isturbing feature which may, 

and I  do not express a f i rm view thereon, const i tute  a 

const i tut ional defect  in the design of  the Act .    20 

 

Given the cruel  h istory of  detent ion without t r ia l  in  South Af r ica 

and the debi l i tat ing consequences for categories for detainees 

who suf fer th is t reatment,  many of  them who may batt le to 

speak Engl ish ( th is is not  necessari ly the case with 25 
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Zimbabwean appl icants),  there should ,  in my view,  be an 

automat ic safeguard bui l t  in to th is legis lat ion by way of  d irect 

court  supervis ion.  Given that  th is was not part  of  the present 

chal lenge, I  wi l l  not  say more about th is issue.  

 5 

Conclusion 

 

In the l ight  of  the conclusions at  which I  have arr ived , i t  had 

been my intent ion to ensure that the appl icants could no longer 

be held in condit ions which were in breach of  the regulat ions.  I  10 

was, however,  sympathet ic to the po int  ra ised by the th ird and 

fourth respondents that ,  were I s imply to re lease these 

detainees and as,  i t  is  common cause that  they were i l legal ly in 

South Af r ica , i t  would be exceedingly d i f f icul t  for the 

respondents to re -arrest  them.   Given th is  s i tuat ion,  th is could 15 

not be viewed as  a case simi lar to a bai l  hearing where i t  can 

be determined that  an accused has a f ixed address and that 

regular reportage to the pol ice  wi l l  occur .    

 

However on Fr iday 7 t h  August, short ly af ter hearing argument, I  20 

was informed by Ms Sl ingers ,  who appeared on behalf  of  th ird 

and fourth respondents,  that  the appl icants were to be 

t ransported to L indela Holding Faci l i ty.   There was nothing on 

the papers,  nor any representat ion f rom the appl icants not  the 

amicus,  that  i f  they were to be held at  L indela,  th is would be in 25 
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breach of  any of  the condit ions to which I  have made 

reference. 

 

In the result  the only basis by which I  could have held in f avour 

of  the appl icants has been removed.  To have re leased the 5 

appl icants,  a l l  of  whom are i l legal ly in South Af r ica on these 

papers,  on any other basis may have been proved problemat ic 

g iven their  i l legal residence in South Af r ica .    

 

The appl icat ion therefore stands to be dismissed.  Al though 10 

Ms Sl ingers sought costs against  appl icants,  de bonis propri is  

for the shoddy and in her view,  unmot ivated appl icat ion,  the 

course of  act ion taken on behalf  of the appl icants does not 

meri t  such an order.   There were important  concerns ra ised by 

appl icants which I have already art iculated and which certa in ly 15 

would not  just i fy such an order.  

 

I  am indebted to Ms de la Hunt who represented Lawyers for 

Human Rights (LHR),  as amicus, to LHR:   I  am grateful  for the 

extremely thoughtfu l  and helpfu l  submissions that  were made.  20 

Without these submissions th is task would have b een made al l  

the more dif f icul t .  

 

In the resul t ,  the appl icat ion is d ismissed.  T here is no order as 

to costs.  25 
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       ……………………………… 

       DAVIS, J  


