
 
1 5 2 7 1 / 2 0 1 5  

 JUDGMENT 

 

/RG / . . .  

1  

IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:         15271/2015 

DATE:               8 OCTOBER 2015 5 

In the matter between:  

CAPE LAW SOCIETY                      Appl icant 

And 

MATTHEWS QALISILE DAYIMANI               Respondent 

 10 

J U D G M E N T 

 

BINNS-WARD, J :  

 

In th is matter the Cape Law Society has appl ied for an order 15 

interdict ing the respondent at torney f rom pract ic ing as such 

pending the decision of  the Court  in an appl icat ion which i t  

indicates i t  wi l l  inst i tute for the removal of  the respondent ’s 

name f rom the ro l l  of  at torneys.   The appl icat ion for inter im 

interdictory re l ief  was brought in terms of  Rule 6 (12) on two 20 

weeks’ not ice to the respondent ,  and set down for hearing in 

the Third Divis ion on Thursday, 3 Septem ber 2015.   

 

On that  date the respondent was represented by counsel and 

appl ied for an adjournment of  the proceedings in order to f i le 25 
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further papers in response to what was contended to be new 

matter in the appl icant ’s replying papers.   Notwithstanding th e 

appl icant ’s opposit ion to the appl icat ion for postponement ,  an 

order was made by Weinkove, AJ , on 3 September 2015 , 

af fording the respondent unt i l  10 September to del iver h is 5 

further af f idavi ts and direct ing that  arrangements thereaf ter be 

made through the of f ice of  the Judge President for the set 

down of  the matter for hearing on a preferent ia l  basis.  

 

The respondent d id not  comply with the t ime provis ion s la id 10 

down in the order made by Weinkove, AJ and del ivered his 

further af f idavi t  only on 16 Septembe r 2015.  There has been 

no appl icat ion for the condonat ion of  the non -compl iance with 

the terms of  the order made by Weinkove, AJ.   In addit ion ,  the 

respondent appl ied on 16 September 2015 to take the order 15 

made by Mr Act ing Just ice Weinkove under judic ia l  review.   An 

appl icat ion for leave to appeal against  Weinkove, AJ’s 

judgment was also del ivered.   

 

Obviously,  the appl icat ion to review the proceedings before Mr 20 

Act ing Just ice Weinkove was misdirected and ent i re ly 

incompetent ; and, unsurpr is ingly,  a not ice of  withdrawal of  

those proceedings with a tender to pay the wasted costs has 

since been forthcoming.  The fate of  the appl icat ion for leave 

to appeal against  the judgment is unknown , but  i t  is  c lear that 25 
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the matter is in any event not  appealable .  I t  is  cur ious indeed 

that e i ther of  the aforement ioned appl icat ions was brought in 

view of  the fact  that  Weinkove, AJ , in essence, granted the 

respondent what he sought on 3 September 2015.   

 5 

Proceedings were set  down for hearing in the Fourth D ivis ion 

on the direct ion of  the Judge President ,  g iven on 17 

September 2015.  Not ice of  set  down was served on the 

respondent by emai l  on 18 September 2015.  There was no 

communicat ion between the respondent and the appl icant,  I  am 10 

advised,  between 17 September and today ’s  date,  8 October 

2015, when, immediately pr ior to the commencement of  the 

hearing,  so I  am informed, the respondent ,  who appeared in 

person today,  advised the appl icant ’s at torney of  h is intent ion 

to apply for a postponement.  15 

 

The appl icat ion for postponement was moved oral ly by the 

respondent without papers.   The reason of fered in support  of  

the appl icat ion for postponement was the respondent ’s wish to 

cont inue to be represented by Mr H inana, an advocate f rom 20 

Mmtata,  who had, as ment ioned, appeared for h im previously.   

I t  would appear f rom what the respondent said in support of  

h is appl icat ion for postponement th is morning that certa in 

f inancia l  d if f icul t ies had prevented him f rom being able to 

secure the services of  Mr H inana to appear today.   25 
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The appl icat ion for postponement was opposed by the Law 

Society and, in  h is address in support  of  the appl icant ’s 

opposit ion to a further postponement of  the matter,  Mr Bean 

referred not only to the history of  the matter s ince the 

inst i tut ion of  the current  procee dings for inter im rel ief ,  but  a lso 5 

to the history of  the respondent ’s interact ions with the Law 

Society in the forerunning to the inst i tut ion of  the proceedings .  

He i l lustrated examples of  the respondent ’s fa i lure on repeated 

occasions to respond t imeously,  or at  a l l ,  to correspondence 

directed to h im by the Law Society in connect ion with the 10 

matters which form the basis of  the complaint  on which the 

Law Society pr imari ly re l ies in the current  proceedings.  

 

To seek a postponement of  proceedings is to seek an 

indulgence.  I t  is  not  necessary to rehearse the pr incip les 15 

authori tat ively set  out  in judgments l ike Myburgh Transport  v 

Botha t /a SA Truck Bodies  1991 (3) SA 310 (NmS) ,  but  i t  is  

wel l  establ ished that  a balancing of  interests is involved in the 

determinat ion of  the quest ion.   Certa in ly ,  the history of  the 

current  matter ,  as I  have out l ined i t ,  is  a matter which weighed 20 

against  the grant of  a postponement.   

 

I  had,  nevertheless,  a lso to consider the potent ia l  prejudice to 

the respondent in not  being legal ly represented.  In that  regard 

I  considered that  any such prejudice was mater ia l ly mit igated 25 
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by the fact  that  Mr Hinana had prepared heads of  argument 

deal ing with the meri ts in the matter pr ior to the hearing on 

3 September 2015 and the respondent was  able to hand those 

in.   I  would imagine that  the submissions contained therein  

would be persisted in by Mr Hinana were a postponement to be 5 

granted to enable him to appear.   I t  d id not  seem to me that 

the issues canvassed in the addit ional sets of  af f idav i ts 

exchanged af ter 3 September were of  a nature that  would bear 

on the result  of  th is appl icat ion and accordingly I  d id not 

consider the prejudice in Mr H inana not being able to address 10 

those matters to be mater ia l .  

 

In weighing whether a postponement sho uld be granted or not , 

I  a lso gave some considerat ion to the apparent meri ts of  the 

matter with a view to considering whether there were issues 15 

that  were suf f ic ient ly arguable to meri t  a further delay to 

enable the respondent to obtain legal representat ion .   In that 

regard i t  was str ik ing that  the answering papers and the 

preceding correspondence concerning the matter f rom the 

respondent gave no answer to the principal  complaint  brought 20 

against  h im, which,  as current ly advised ,  wi l l  be the bedrock of  

the contemplated proceedings for h is removal f rom the ro l l  of  

at torneys:   That is the apparent use by him of funds , 

amount ing to nearly R270 000.00 ,  paid to h im by the Road 

Accident Fund in set t lement of  a c la im by one of  h is c l ients, 25 
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Ms Memani,  in May 2009.  In  the absence of  any cogent 

explanat ion for that  amount not  having been reta ined in h is 

t rust  account between 28 May 2009 and September or October 

2013, when an amount of  R200 000.00 was paid to Ms Memani 

-  the balance al legedly having been reta ined on account of  5 

fees -  led me to conclude that  there was real ly nothing 

effect ive that  could be said on the respondent ’s behalf  on the 

papers by a legal representat ive ,  were one to be appointed.  

 

A further factor , of  course,  was that  Mr Dayimani,  the 10 

respondent,  is  h imself  legal ly qual i f ied and able ,  better than 

the average lay person , to represent h imself .   For those 

reasons, the appl icat ion for a postponement was refused.   

 

Proceedings of  this nature ,  being an element of  d iscip l inary 15 

proceedings against  the respondent , are sui generis ,  and not 

l ike ordinary c iv i l  l i t igat ion .  For that  reason, none of  the 

points taken by the respondent in opposing the appl icat ion 

bore with part icular re levance on the matter in hand .   

 20 

In h is answering papers he sought the str ik ing  of  the matter 

f rom the ro l l  on the basis of  a lack of  urgency.   There is no 

doubt that  the current  proceedings could ,  and should ,  have 

been inst i tuted with far greater expedit ion by the Law Society ,  

but  apparent misconduct of  the nature involved in th is c ase 25 
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and which,  as I  have said ,  has not been answered by the 

respondent at  th is stage , poses an on-going danger to the 

integri ty of  the profession and gives undue exposure to harm 

to members of  the publ ic l iable to deal with the respondent.  

 5 

The concern in that  regard is exacerbated by the informat ion 

apparent f rom the auditors’  statement at tached to the 

respondent ’s own second answering af f idavi t ,  which shows 

that  in respect of  the latest  f inancia l  year  substant ia l  shortfa l ls 

have been ref lected in the respondent at torney’s t rust  account.  10 

These considerat ions ,  in themselves,  make the matter urgent , 

notwithstanding the cr i t ic ism that  can be levied at  the Law 

Society in taking so long to br ing the proceedings . 

 

The respondent also took the point  that  there ha d been a 15 

fa i lure to exhaust internal  remedies.  Now, that  is the sort of  

defence that is ordinari ly ra ised in a judic ia l  review context .   I t  

has no ro le in proceedings of  th is nature.  There is no 

obl igat ion on the Law Society or a s imi lar professional bod y to 

go through an internal d iscip l inary process before inst i tut ing 20 

proceedings for re l ief  of  the nature sought in the current 

matter.    

 

The appropriateness of  proceeding in the manner that the Law 

Society d id in the current  case  depends on the facts of  the 25 
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case.  And,  in a matter in which is apparent that  a substant ial 

sum of  money has been misappropriated f rom a t rust  account 

and no cogent answer or  explanat ion for the si tuat ion has been 

of fered, the Law Society cannot be cr i t ic ised for proceeding as 

i t  has done.   5 

 

In my view, the general  pr incip les appl icable to inter im 

interdicts are not ent i re ly t ransposable to proceedings of  th is 

nature because of  their  sui gener is  character.   In br inging 

proceedings of  th is nature the Law Society is not  exercis ing o r 10 

protect ing a r ight ;  and i t  has no apprehension of  harm for 

i tsel f .   I t  is ,  as the cases,  to which i t  is  not  necessary to refer 

individual ly,  have repeatedly conf i rmed , act ing vir tual ly in a 

pro bono  capacity for the benef i t  of  society at  large and to 

uphold the integri ty of  the part icular branch of  the legal 15 

profession and the administrat ion of  just ice as a whole.    

 

The pert inent cr i ter ion in determining a case of  th is nature,  in 

my view, is the apparent prospects o f  success in the pr incipal  

case.  I f  i t  appears prima facie  that  an at torney has made 20 

himself  gui l ty of  misconduct which would lead to h is removal 

f rom the ro l l  and is pract ic ing in c ircumstances where the 

publ ic at  large is at  r isk of  becoming the vict im of  s imi lar 

misconduct,  inter im rel ief  o f  th is nature is indicated.  The 

f indings of  the court  in grant ing it  are ,  of  course, ent i re ly 25 
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provis ional and do not pre -empt the result  of  the pr incipal 

proceedings.   But , on the facts adduced on the papers before 

the court  at  th is stage, there is,  as I  have said,  an un-rebutted 

indicat ion of  the misappropriat ion of  funds f rom the 

respondent ’s t rust  account in a s ignif icant amount and an 5 

indicat ion in the subsequent auditor ’s reports that I  have 

referred to that  the problem is not  conf ined to the part icul ar 

matter which gave r ise to the Law Society’s invest igat ion.   I t  is 

not  desirable in inter im proceedings for me to express myself  

in any greater detai l  or any more def in i t ively in resp ect of  the 10 

issues involved, lest  that  be prejudic ia l  to the respondent in 

the pr incipal  proceedings.  

 

The not ice of  mot ion sought inter im rel ief  pending the 

inst i tut ion of  proceedings at  a later stage;  that  later stage not 15 

being in any way def ined.  In my view that  is unreasonable and 

unacceptable.   I t  is  desirable in matters  l ike th is ,  where an 

inter im order wi l l  have a mater ia l ly intrusive ef fect on the 

respondent ’s abi l i ty to earn a l iving in the profession to which 

he has been admit ted ,  and remains admitted , for the 20 

suspension of  h is act ivi t ies not  to be unduly prolonged.   I  have 

referred earl ier to my concerns about the delays that  have 

character ised th is matter on the part of  the Law Society ,  and i t  

is  important  that  they not be permitted to be perpetuated.  The 

order that  wi l l  be made wi l l  therefore provide that  the pr in cipal 25 
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proceedings must be inst i tuted before 30 January 2016.  I  

would have thought that  qui te a prolonged period , but  Mr Bean 

expla ined to me that  in the nature of  these matters,  the 

founding papers in the pr incipal  proceedings are ,  as a matter 

of  course,  prepared by the Law Society with regard to the 5 

f indings of  the curator put  in charge of  the respondent ’s 

pract ice during the period of  the operat ion of  the inter im order.  

 

IN THE CIRCUMSTANCES AN ORDER WILL ISSUE IN TERMS 

OF PARAGRAPH 2 OF THE NOTICE OF MO TION 10 

INCORPORATING SUBPARAGRAPHS 2(1) TO 2(10) 

PROVIDED THAT THE INTRODUCTION TO PARAGRAPH 2 

SHALL BE READ AS IF PROVIDING AS FOLLOWS:  

 

“THAT PENDING THE DECISION OF THIS 15 

HONOURABLE COURT IN AN APPLICATION TO BE 

INSTITUTED AGAINST THE RESPONDENT BY THE 

APPLICANT BEFORE 31 JANUARY 2016 FOR THE 

STRIKING OFF OF THE RESPONDENT’S NAME FROM 

THE ROLL OF ATTORNEYS’ OF THIS HONOURABLE 20 

COURT:”  

 

THE RELIEF SOUGHT IN TERMS OF PARAGRAPHS 2.11.1 , 

2.11.2 AND 2.11.3 OF THE NOTICE OF MOTION SHALL 

STAND OVER FOR DETERMINATIO N IN THE PROCEEDINGS 25 
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TO BE INSTITUTED FOR THE STRIKING OFF OF THE 

RESPONDENT. 

 

AN ORDER IS MADE IN TERMS OF PARAGRAPH 2.11.4 OF 

THE NOTICE OF MOTION AND IN TERMS OF PARAGRAPHS 5 

3 AND 4 THEREOF.   

 

 

 

 10 

 

__________________ 

BINNS-WARD, J 

 


