
 
A 2 2 4 / 2 0 1 5  

 JUDGMENT 

 

/BW / . . .  

1  

IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:          A224/2015 

DATE:               21 AUGUST 2015 5 

 

In the matter between : 

TOKELO MOTUMI            Appel lant  

And 

THE STATE          Respondent 10 

 

J U D G M E N T  

 

 

RILEY, AJ :  15 

 

[1] The appel lant  was charged in the Regional Court ,  s i t t ing 

at  Wynberg,  with murder,  read with the provis ions of  sect ion 

51(2),  52(2),  52A and 52B of  the Criminal Law Amendment Act 

105 of  1997, and a count of  robbery read with sect ions 51(1) 20 

and (2) of  the Criminal Law Amendment Act  105 of  1997.  In  

regard to the count of  robbery  the State a l leged that 

aggravat ing circumstances were present  as the appel lant  had 

used a knife during the commission of  the robbery.  

 25 
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[2] On 16 August 2007 the appel lant ,  who was represented 

at  a l l  t imes, p leaded not gui l ty to b oth counts.   On 28 January 

2008 the appel lant  was convicted on both counts,  and on the 

same day sentenced to 15 years imprisonment on each count.  

The court  a quo  however ordered that  seven years of  the 5 

sentence on count 2 run concurrent ly with the sentence on 

count 1 which meant that  the appel lant was ef fect ive ly 

sentenced to 23 years imprisonment on both counts.   On 9  

Apri l  2015 the appel lant  was granted leave to appeal against 

both his convict ion and sentence. 10 

 

[3]  I t  is  common cause that  the record of  the proceedings in 

th is matter was missing and  or was lost  and that  the court  a 

quo  had to reconstruct  the record of  the proceedings.   The 

reconstruct ion was done in open court  with the aid of  the t r ia l  15 

magistrate ’s contemporaneous notes that  he had kept dur ing 

the t r ia l ,  h is ex tempore  judgment on the meri ts,  the medico -

legal post-mortem report ,  the photos of  the deceased at the 

t ime that  the post-mortem was conducted and wri t ten 

submissions made by the appellant .   Al l  the part ies 20 

col laborated with the reconstruct ion of  the record  and 

everyone was sat isf ied with the reconstructed record.  

 

[4] I t  is  further common cause that  the judgment on sentence 

by the t r ia l  magistrate could not be reconstruc ted and that  the 25 
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only informat ion of  assistance in regard to sentencing,  is the 

notes of  the submissions made by Mr B otman, the appel lant ’s 

legal  representat ive and the prosecutor at  the t r ia l  at  the t ime 

of  sentencing.  

 5 

[5] In th is court ,  Ms De Jongh who appeared on behalf  of  the 

appel lant ,  contended that  a l though there was part ic ipat ion by 

the part ies in the reconstruct ion of  the record,  that  the 

appel lant  d id not fu l ly agree with  the accuracy of  the t r ia l 

magistrate ’s contemporaneous notes of  the proceedings and 10 

that  the notes could  therefore not  be regarded as an accurate 

ref lect ion of  what was said during the proceedings.  She 

submitted further that the record was incomplete due to the 

fact  that  the sentence proceedings could not  be perfect ly 

reconstructed.  15 

 

[6] In S v Chabedi  2005 (1) SACR 415 (SCA) at  417, Brand 

JA said the fo l lowing regarding the record on appeal:  

“ [5]  On appeal,  the record of  the proceedings in 

the t r ia l  court  is of  cardinal  importance.  Af ter a l l ,  20 

that record forms the whole basis of  the hea ring by 

the court  of  appeal .   I f  the record is inadequate for 

a proper considerat ion of  the appeal,  i t  wi l l ,  as a 

ru le,  lead to the convict ion and sentence being set 

aside.   However,  the requirement is that  the record 25 
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must be adequate for proper considerat ion of  the 

appeal,  not that  i t  must be a perfect  recordal of  

everyth ing that  was said at  the t r ia l .   As has been 

pointed out in previous cases, records of  

proceedings are of ten st i l l  kept  by hand, in which 5 

event a verbat im record is impossib le ,  (see, for 

example,  S v Col l ier  1976 (2) SA 378 (C) at  379A-D 

and S v S 1995 (2) SACR 420 (T) at  423b -f ) .    

[6]  The quest ion whether defects in the record are 

so ser ious that  a proper considerat ion of  the appeal 10 

is not  possib le,  cannot be answe red in the abstract.  

I t  depends,  in ter al ia  on the nature of  defects in the 

part icular record and on the nature of  the issues to 

be decided on appeal. ”  

 15 

In Machaba & Another v The State (20401/2014) [2015] ZASCA 

60 (8 Apri l  2015),  the record of  the proceedings on appeal was 

not complete as the recording of  the last  week of  the 

recordings had not been fu l ly t ranscr ibed.  The recordings 

could not  be t raced.  Attempts to reconstruct  the port ions of  20 

the record were unsuccessful .   The record did not  deal with the 

evidence re lat ing to a  t r ia l -with in -a-t r ia l  in  respect of  the 

second accused;  the evidence re lat ing to  the sentencing 

proceedings and part  of  the judgment on the meri ts.   On 

account of  the paucity of  the informat ion regarding the 25 
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appel lant ’s  personal c ircumstances on sentence, and the 

absence of  that part  of  the reco rd of  the proceedings, 

Schoeman AJA placed re l iance on the informat ion re lat ing to 

the personal c ircumstances of  the appel lants in that  matter in 

the bai l  appl icat ion proceedings.   In h is view, the adjudicat ion 5 

of  that  appeal on the record as i t  stood, would not  prejudice 

the appel lants.  He held,  at  paragraph  5 that :  

 

“The appel lants ’  convict ions and sentences can  therefore 

not  be set  aside merely on the basis of  the record being 10 

incomplete. ”  

 

[7]  In my view the only  mater ia l  shortcoming in the 

reconstruct ion of  the record in the present matter is the 

absence of  the judgment on sentence.  W ithout i t  one is unable 15 

to determine the magistrate ’s reasons for the sentence 

imposed, what factors he took into account and what  weight he 

gave them.  This in turn ef fect ively deprives the r ight  of  the 

appel lant  to chal lenge the magistrate ’s reasoning and 

approach and without which his r ight  of  appeal is str ipped of  20 

much of  i ts content.   I t  goes without saying that  the r ight  of  

appeal forms an important  e lement of  an accused’s 

const i tut ional r ight  to a fa ir  t r ia l .   See S v Zenzel i  2009 (2) 

SACR 407 (WCC) and S v Gora 2010 (1) SACR 159 (WCC).  

 25 
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[8] I t  fo l lows f rom what I  have said that  the appel lant  has 

been prejudiced by the part ia l  reconstruct ion of  the sentencing 

proceedings.  I  consider however,  that  such prejudice can be 

completely met by not ional ly ignoring the sentence imposed by 

the t r ia l  magistrate and considering sentence af resh on 5 

appeal.   In other words  th is Court regards i tself  as having, 

with in the constraints of  the statutory sentencing f ramework 

and bearing in mind that  there is no cross-appeal ,  an 

unfet tered discret ion to sentence af resh . The same 

considerat ions and facts as were before the magistrate are 10 

before us now and the appel lant ’s counsel took up the 

invi tat ion to address us fu l ly on an ap propriate sentence.  In 

my view such an approach pays fu l l  regard to the appel lant ’s 

r ight  to a fa ir  t r ial  including his r ight  to an appeal.   At  the 

same t ime i t  a lso has regard  to the interest  of  jus t ice in the 15 

wider sense of  the c r iminal just ice system serving the interests 

of  the community as wel l  and not lending i tself  too readi ly to 

the overturning of  convict ions and sentences for reasons of  a 

purely technical  nature.  

 20 

The merits of the Appeal :  

[9]  The evidence of  the state witnesses can be summarised 

as fo l lows.  On 17 March 2006 at  about midnight ,  they were 

walking the appel lant  home af ter they had been dr inking at  a 

shebeen.  I t  is  common cause that  they were al l  under the  25 



 
A 2 2 4 / 2 0 1 5  

 JUDGMENT 

 

/BW / . . .  

7  

inf luence of  intoxicat ing l iquor.   En route they came upon the 

deceased, an e lderly man, whose est imated age  according to 

the medico- legal post-mortem examinat ion,  was 59.  The 

appel lant then grabbed hold of  the deceased, demanded that 

he hand over h is va luables and even though the deceased 5 

agreed that  the appel lant  could take his valuables,  the 

appel lant  nevertheless stabbed the deceased with a kni fe and 

took the deceased’s wal let  contain ing R30,00.  The appel lant 

threw the wal let  away and suggested that  the witnesses, who 

were his f r iends,  accompany him to a shebeen to spend the 10 

R30,00 but they decl ined.  

 

[10] According to the medico - legal post-mortem examinat ion 

report  which was formal ly admit ted by the appel lant  in terms of  

sect ion 220 of  the Criminal P rocedure Act,  51 0f  1977, the 15 

deceased died as a result  of  stab wounds to the chest.   The 

chief  post-mortem f indings were as fo l lows :  

 

1. There was a penetrat ing stab wound on the lef t  anter ior 

chest  wal l  wi th a wound track going through the blood 20 

vessels and the t rachea. 

2. A penetrat ing stab wound on the lef t  anter ior chest  wal l 

wi th a wound track going through the lef t  lung.  

3. Blood aspirat ion.  

 25 
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[11] The appel lant  ra ised an al ib i and test i f ied that at  the t ime 

that  the murder occurred he was at  h is aunt ’s  house at 

Khayel i tsha where he had slept over.   He denied any 

knowledge of  the murder and averred that  the state witnesses 

had conspired against  h im and had fa lsely accused him due to 5 

the fact  that  they had an argument with h im the previous day 

when they to ld h im that they would show him what they would 

do to h im.   

 

[12] In a wel l  reasoned and detai led judgment,  the magistrate 10 

summarised and cr i t ical ly evaluated the evidence of  the state 

witnesses and concluded that  a l though there were 

contradict ions between the evidence of  the dif ferent  state 

witnesses,  that  the contradict ions were not of  a mater ia l 

nature.    The court  found that on the whole the three state 15 

witnesses corroborated each other mater ia l ly in that  they were 

al l  in  agreement that :  

1. They were walking home with the appel lant.  

2. They met up with the deceased . 

3. The appel lant  went to the deceased and demanded his 20 

property.  

4. The appel lant  stabbed the deceased.  

5. The appel lant  robbed the deceased of  R30,00.  

6. Some of  the witnesses were st i l l  on the scene when the 

pol ice and ambulance services arr ived on the scene.  25 
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7. The deceased died on the scene.  

 

[13] I t  is  t r i te law that  where two or three witnesses contradict  

each other on a part icular aspect  i t  does not fo l low that  the 

witnesses are not  te l l ing the t ruth  or that  the aspect does not 5 

exist .   See S v Mokoena 1978 (1) SA 229 (O) at  232F.   I t  is 

further accepted law that  there “…is no reason in logic why the 

mere fact  of  a contradict ion or several  contradict ions , 

necessari ly leads to the re ject ion of  the whole of  the evidence 

of  a witness.”    See S v Oosthuizen 1982 (3) SA 571 (T) at 10 

576. 

 

[14] In my view, the t r ia l  magistrate correct ly found that  the 

 

“…  minor contract ions is an indicat ion that  there 15 

were [s ic]  no conspiracy amongst the witnesses to 

fa lsely impl icate the accused.   This is a lso not the 

evidence of  a witness who wants to fa lsely impl i cate 

the accused.  Mr Tomsana  is re lated to the accused 

and i t  is  common cause that  there were no problems 20 

between them.  Accused was not able to g ive the 

court  reason why the witness could fa lsely impl icate 

him.”  

 

In my view the al legat ion by the appel lant  that  the State 25 
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witnesses, i .e.  h is f r iends,  had fa lsely impl icated  him to 

protect  someone else,  was but a last d i tch at tempt on the part 

of  the appel lant  to escape blame in c ircumstances where the 

tota l i ty of  the evidence pointed overwhelmingly to his gui l t .   

The tr ia l  magistrate correct ly re jected his evidence in th is 5 

regard as being without meri t .   The tr ia l  magistrate correct ly 

found that  where an al ib i  is  ra ised there is no onus on  the 

accused to establ ish i t  and that i f  i t  might reasonably be t rue 

he must be acquit ted.   See R v Hlongwane 1959 (3) SA 337 AD 

at  page 340H.   Placing re l iance on Hlongwane (supra) the t r ia l 10 

magistrate correct ly held that  the al ib i  of  an accused should 

not  be considered in isolat ion but should  be viewed in the l ight 

of  the tota l i ty of  the evidence of  the part icular matter and the 

court ’s impression of  the witnesses.   The tr ia l  magistrate found 

that  when the accused’s a l ib i  was assessed against  the tota l i ty 15 

of  the evidence presented by the state i t  could not stand and 

accordingly re jected i t .   The court  found the state wi tnesses 

were general ly honest and re l iable and that  the overwhelming 

weight of  the evidence supported  a f inding that  the state had 

proved beyond a reasonable doubt that  the appel lant  had 20 

murdered and robbed the deceased.   See S v Malefo & Others 

1998 (1) SACR (W) at  157 (i)-158(d). 

 

[15] On a considerat ion of  the tota l i ty of  the evidence led at 

the t r ia l ,  there is no basis to f ind that  the t r ia l courts ’  25 
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evaluat ion of  the evidence is not  correct .   I  am sat isf ied that 

the t r ia l  magistrate correct ly re jected the appel lant’s a l ib i 

defence and correct ly found on the tota l i ty of  the evidence, 

that  the State had p roved the gui l t  of  the appel lant  beyond a 

reasonable doubt.  In the result  I  consider that  the appeal 5 

against  the convict ion must fa i l .  

 

[16] A l though the appel lant ’s heads of  argument are si lent on 

the issue of  sentence, Ms De Jongh made the fol lowing 

submissions to us during argument.   She submit ted that 10 

substant ia l  and compel l ing circumstances were present in th is 

matter,  in that  the appel lant  was 20 years o ld at  the t ime of  the 

sentencing.   When the incident occurred in 2006 he was 19 

years o ld.   He was accordingly re lat ively young, a f i rst 

of fender, intoxicat ing l iquor p layed a ro le  at  the t ime of  the 15 

commission of  the of fences and  the appel lant  had spent a lmost 

two years in custody.   She submit ted that these factors should 

be viewed cumulat ively in dec id ing on an appropriate 

sentence.  She conceded that  a l though long term imprisonment 

was a real i ty,  that the court  should not  lose sight  of  the fact 20 

that  rehabi l i tat ion should also be considered.  She submit ted 

that  a sentence of  between 15 to 20 years wou ld be 

appropriate in the circumstances of  th is part icular case.  

 

[17] Ms Erasmus, who appeared for the respondent, 25 
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contended that  considering the circum stances of  th is part icular 

case that  a l though she ul t imately had to concede that 

substant ia l  and compel l ing circumstances are indeed present , 

that  in her view, an ef fect ive sentence of  18 years 

imprisonment was appropriate.  5 

 

[18] The appel lant ’s personal c ircumstances are favourable.  

He was 19 years o ld when the of fence was commit ted.   He was 

20 years o ld a t  the t ime of  sentencing.   He was unmarr ied,  had 

no chi ldren and had been employed as a grouter, earning 10 

R750,00 per week.   On the face of  i t  he was a f i rst  of fender.   I t  

appears further that  the appel lant had spent approximately two 

years in custody before the f inal isat ion of  the matter.    

 

[19] The provis ions of  Sect ion 51 of the Criminal Law 15 

Amendment Act  105 of  1997 would ordinari ly apply to the 

sentencing regime.  In the present matter the murder was 

commit ted during an armed robbery and would at t ract  a 

prescr ibed minimum sentence of  l i fe imprisonment, unless 

substant ia l  and compel l ing circumstances exist  to just i fy the 20 

imposit ion of  a lesser sentence.  The prescr ibed sentence for 

robbery with aggravat ing circumstances is 15 years 

imprisonment unless substant ia l  and compel l ing circumstances 

exist  to just i fy the imposit ion of  a lesser sentence.  

 25 
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[20] Our courts have repeated ly held that  society demands 

that  persons who make themselves gui l ty of  cr imes of  th is 

nature must be severely dealt  wi th .   In cases such as the 

present the element of  retr ibut ion and deterrence rather th an 

the interest  of  the of fender  come to the fore in the assessment  5 

of  an appropriate sentence.  See S v Vi lakazi  2012 (6) SA 353; 

[2008] ZASCA 87 (SCA) para [58] .   The at tack by the appel lant 

on the deceased was ut ter ly cal lous.   The deceased was an 

elderly man who had readi ly agreed that  the appel lant  could 

take whatever valuables he had in h is possession.   The 10 

appel lant ’s f r iends t r ied to d issuade him f rom stabbing the 

deceased but he nevertheless proceeded to do so.   At  the t ime 

of  the commission of  the of fence and at  the sentencing stage, 

the appel lant  was very young.  

 15 

[21] Our courts have consistent ly emphasised the importance 

of  obtain ing pre-sentence reports in the case of  juveni le  

of fenders, even if  the of fender was over the age of  18 years at 

the t ime of  the commission of  the of fence.  See S v Van 

Rooyen 2002 (1) SACR 608 (C) 611i -612b.  Regrettably that 20 

was not done in the present instance.  On appe al,  more than 

seven years later  the importance of  such a report  has, 

however,  substant ia l ly d iminished.  In deal ing with juveni le s or 

persons of  re lat ive young age as in the present matter, courts 

must “…ensure that  whatsoever sentence he or she decided to 25 
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impose wi l l  promote the rehabi l i tat ion of  that  part icular 

of fender and have i ts pr ior i ty  the re integrat ion of  the youthful 

of fender back into h is or her family ,  and of  course the 

community. ”   See Brandt v S 2005 (2) ALL SA 1 (SCA).  

 5 

[22] Our courts have also consistent ly held that  wher e a court  

has to impose a sentence for mult ip le of fences, as in the 

present matter,  the court has to seek an appropriate sentence 

for a l l  of fences taken together.   Accordingly when deal ing with 

mult ip le of fences the court  must not  lose sight  of  the fact  th at 10 

the aggregate penalty must not  be unduly severe.   See 

S v Moswathupa 2012 (1) SACR 259 at  para  [8] ,  page 263g 

and S v Mabunda 2013 (2) SACR 161 (SCA) . 

 

[23] Al though th is is a case where the counts are closely 15 

connected in t ime, p lace and circumstances th is is not 

necessari ly an appropriate case for them to be taken together 

for the purpose of  sentence and treated as one  since each one 

is subject  to i ts own statutory sentencing structure and such 

an approach would arguably l imit  the Court  to the sentence  20 

already imposed on count 1 .   Nonetheless,  in the present 

matter the evidence shows that the murder and the robbery are 

“ inex t r icably l inked in terms of  local i ty,  t ime, protagonist  and 

important ly the fact  that  they were committed wi th one common 

intent. ”   See S v Mokela  2012 (1) SACR 431 (SCA) at  para 25 
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[11] .  

 

[24] I  am sat isf ied that the pr incip les referred to hereinbefore 

f ind equal appl icat ion in the present matter.  In my view,  

notwithstanding the appel lant ’s youthful  age at  the t ime, the 5 

seriousness of  the of fence and the cal lousness of  the murder 

d ictate that  a sentence of  no less than 15 years d irect 

imprisonment on the murder convict ion wi l l  meet the 

requirements of  a fa ir  and balanced sentence.   The appel lants ’  

youthfulness,  the ro le a lcohol p layed i n the of fence, the fact 10 

that he acted on the spur of  the moment and his favourable 

personal c ircumstances const i tutes substant ia l  and compel l ing 

circumstances which permit  the court  to deviate f rom the 

prescr ibed minimum sentence in respect of  both convict ions. 

 15 

[25] As regards sentence for the robbery convict ion,  as I  have 

indicated,  the robbery was closely t ied to the murder and to 

impose a further lengthy term of  imprisonment on th is count, 

would in ef fect ,  punish the appel lant  twice over for the same 

conduct.   The robbery was, however the mot ive for the 20 

appel lant ’s murderous at tack upon the deceased and for th is 

and the further reasons set  out above should be separately 

sentenced.  In my view a sentence of  FIVE (5) YEARS 

IMPRISONMENT  on th is count would be appropriate,  but  that  i t  

should run concur rent ly with the sentence on count 1.  25 
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[26] In the result  I  propose the fo l lowing order:  

 

( i )  The appeal against  the convict ion is d ismissed.  

( i i )  The appeal against  the sentence succeeds in part.  5 

( i i i )  The sentence of  15 years imprisonment on count 2 is set 

aside and subst i tuted with a sentence of  f ive years 

imprisonment.  

( iv)  I t  is  ordered that  the sentence imposed on count 2 wi l l  

run concurrent ly with the sentence of  15 years 10 

imprisonment imposed on count 1.  

(v)  The new ef fect ive sentence of  15 years imprisonment is 

antedated to the date upon which sentence was or ig inal ly 

imposed by the t r ia l  court ,  i .e.  28 January 2008.  

 15 

 

____________ 

RILEY, AJ  

I  agree and i t  is  so ordered.  

 20 

 

____________ 

BOZALEK, J  


