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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:         15849/2015 

DATE:           19 NOVEMBER 2015 5 

In the matter between: 

LANGEBAAN RATESPAYERS & 

RESIDENTS ASSOCIATION                              Appl icant 

and 

BERRYDUST 69 CC                1s t  Respondent 10 

SALDANHA BAY MUNICIPALITY                     2n d Respondent 

 

EX TEMPORE JUDGMENT 

 

ROGERS J :  15 

 

[1]   This is an appl icat ion in which the appl icant,  a ratepayers 

and residents associat ion ( ‘ the LRRA’),  seeks a declarat ion 

that a rezoning granted in respect  of  property owned by the 

f i rst  respondent on 12 July 2012 lapsed two years later,  so 20 

that  wi th ef fect  f rom 13 July 2014 the zoning of  the property 

was restored to i ts or iginal  zoning,  being Resident ia l  Zone 2 

rather than the zoning granted on 12 July 2012, namely,  

Business Zone 1. 

 25 



 
1 5 8 4 9 / 2 0 1 5  

 JUDGMENT 

 

/RG / . . .  

2 

[2]   The appl icat ion is opposed by the f i rst  respondent but  not 

by the second respondent which is the municipal i ty.  Mr van der 

Meer appears for the appl icant  and Mr Kulemkampf for the f i rst 

respondent.  There are three points ra ised in th is case,  f i rst ly 

whether the appl icat ion has been duly author ised;  secondly, 5 

the date f rom which the two year lapsing per iod is to be 

reckoned; and th ird ly whether,  assuming the appl icant ’s view 

of  the two year per iod is r ight ,  the f i rst  respondent actual ly 

ut i l ised the property with in the two year per iod in a way which 

prevented the lapsing f rom coming about.    10 

 

[3]   I  deal  f i rst ly wi th the quest ion of  author i ty.  In i t ia l ly the f i rst  

respondent chal lenged the author i ty of  the appl icant ’s 

deponent,  Mr Kotze,  by way of  not ice in terms of  ru le 35(12) 

and then in the answering af f idavi t .  In the heads of  argument 15 

which were f i led on the appl icant ’s behalf  on 22 October 2015, 

the point  was made that  the f i rst  respondent ’s remedy, i f  i t  

considered the appl icat ion not  to be author ised,  was to issue a 

not ice in terms of ru le 7(1).  That view appears to me to be 

correct  and to be in accordance with the two leading 20 

author i t ies on the matter,  being Ganes v Telecon Namibia 

L imited 2004 (3) SA 615 (SCA) and Unlawful  Occupiers School 

Si te v City of  Johannesburg 2005 (4) SA 199 (SCA) paras 14 

to 16. 
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[4]   No doubt alerted to the point ,  the f i rst  respondent 

belatedly served a not ice in terms of  ru le 7 d isputing the 

author i ty of  the appl icant ’s attorney to act  on behalf  of  the 

appl icant .  This notice was served out of  t ime but  the appl icant , 

instead of  object ing to the not ice,  chose to reply to i t ,  5 

at taching a resolut ion of  the appl icant  dated 18 Apri l  2015. Mr 

Kulemkampf  for the f i rst  respondent submit ted that  the 

resolut ion d id not author ise these proceedings and that  Mr 

Kotze in the c ircumstances was not author ised to instruct  the 

appl icant ’s at torneys to inst i tute the appl icat ion. 10 

 

[5]   The resolut ion conf i rms and rat i f ies an ear l ier resolut ion of  

the appl icant  dated 12 Apri l  2014 which was in the fol lowing 

terms: that  the LRRA declares that  i t  shal l  inst i tute legal 

proceedings against  the Saldanha Bay Municipal i ty and the 15 

owner of  Erf  442 Langebaan on behalf  of  the surrounding 

owners to overturn the rezoning of  Erf  442 Langebaan f rom 

Resident ia l  to Business Zone 1.  The resolut ion a lso recorded 

that  Mr Kotze would handle the matter and had authori ty to 

s ign al l  necessary documentat ion.    20 

 

[6]   Mr Kulemkampf pointed out  that  the resolut ion to th is 

ef fect,  which was repeated on 14 February 2015, was one 

directed at  review proceedings to set aside the rezoning of  the 

property.  As at  12 Apri l  2014, when the in i t ia l  resolut ion was 25 
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taken, the two year per iod which the f i rst  respondent had to 

ut i l ise the rezoning had on reckoning not  expired.  This 

conf i rms that  at  that  stage the appl icant  must have had in mind 

a review appl icat ion rather than any proceedings re lat ing to 

the supposed lapsing of  the rezoning. 5 

 

[7]   When the resolut ion was conf i rmed on 14 February 2015, i t  

st i l l  seems to have been the case that  the appl icant  was intent 

on a review. The evidence does not  show that  as at  14 

February 2015 the appl icant  had yet  come to the view that  the 10 

rezoning had lapsed. I  say th is because as late as 23 Apri l  

2015 the appl icant ’s at torney wrote to auct ioneers who had 

been mandated to sel l  the property,  advis ing that  the appl icant 

intended to inst i tute review proceedings to overturn the 

rezoning.  The appl icant ’s at torney put the auct ioneers on 15 

not ice that,  i f  the review succeeded, both the sel ler and 

potent ia l  purchaser of  the property would be at  r isk.  

Accordingly when the resolut ion I  have ment ioned was 

conf i rmed on a further occasion,  namely 18 Apri l  2015, the 

appl icant  st i l l  appears to have had in mind review proceedings. 20 

 

[8]   The conclusion is thus inescapable that  i t  was only 

subsequent to the most recent resolut ion that  the appl icant ,  no 

doubt af ter receiving legal  advice,  came to the view that a 

review was not  necessary because the rezoning had lapsed. 25 
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While I  can understand that  Mr Kotze may have fe l t  that he st i l l  

had author i ty to proceed with a declarat ion to establ ish the 

lapsing,  the resolut ion he had did not  in fact  cover th is.  One 

cannot be certa in that  the governing body of  the LRRA would 

have held the same view as Mr Kotze regarding the lapsing of  5 

the rezoning. 

 

[9]  Whi le one does not  wish to be unduly technical  on a 

quest ion of  authori ty,  the appl icant  seems to me to have had 

suf f ic ient  t ime to put  i ts house in order.  As I  have said,  a 10 

chal lenge to Mr Kotze’s author i ty was already foreshadowed 

when a ru le 35(12) not ice was del ivered on 31 August 2015. 

 

[10]   I  thus consider that  I  am bound to conclude that  the 

present appl icat ion is not  duly author ised by the resolut ion 15 

which the appl icant  has put  up in response to the ru le 7(1) 

not ice.  I f  that  is  so,  i f  fo l lows that Mr Kotze did not  have 

authori ty to instruct  the appl icant’s present attorneys to 

inst i tute the proceedings on behalf  of  the LRRA. 

 20 

[11]   However I  would not  wish to decide the matter solely on a 

technical  point  and,  s ince I  have reached a conclusion on the 

other two issues,  I  in tend to state my opin ion on them. 

 

[12]  I  deal  f i rst ly wi th the quest ion of  the computat ion of  the 25 
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two year per iod.  The fo l lowing very br ief  background is 

necessary to understand the point .  The municipal i ty granted 

the f i rst respondent ’s appl icat ion for rezoning on 12 July 2012. 

The appl icant  and other interested part ies had objected to the 

rezoning and subsequent ly pursued an appeal to the MEC in 5 

terms of  s 44 of  the Land Use Planning Ordinance 15 of  1985 

( ‘LUPO’).  On 24 October 2013 the MEC dismissed the appeal.  

The appeal outcome was not if ied to the appl icant  in a let ter 

dated 8 November 2013. On 13 November 2013 and pursuant 

to the appeal outcome the municipal i ty issued a zoning 10 

cert i f icate conf i rming the new zoning of  the property.   

 

[13]   Sect ion 16(2) of  LUPO provides that  a rezoning granted 

in terms of  s 16(1) shal l  lapse in ter a l ia  i f  the land is not,  

wi th in a per iod of  two years af ter the date on which the 15 

appl icat ion for rezoning was granted,  ut i l ised as permit ted in 

terms of  the zoning granted,  unless the administrator ( ie the 

MEC) or counci l  extends the said per iod of  two years.  The 

compet ing arguments in th is case are ( i )  that  the two year 

per iod runs f rom 12 July 2012, being the date on which the 20 

municipal i ty granted the rezoning ( that  is the appl icant ’s 

argument) and that  would take one to 12 July 2014;.( i i )  that  

the two year per iod runs f rom the date on which the MEC 

dismissed the appeal,  namely 24 October 2013, which would 

take one to 24 October 2015 (the f i rst  respondent ’s argument).  25 
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The municipal i ty in correspondence took the view that  the two 

year per iod ran f rom the not if icat ion of  the outcome, namely 8 

November 2013, which would take one to 8 November 2015. 

Nothing turns for present purposes on whether the two year  

per iod would run f rom 24 October 2013 or 8 November 2013. 5 

The cr i t ica l  quest ion is whether the t r igger date is the date of  

the municipal i ty’s or iginal  decis ion or the date of  the appeal 

decis ion. 

 

[14]   Reading sect ion 16 on i ts own, one might  conclude that 10 

the re levant per iod is the date on which the counci l  granted 

the rezoning,  namely 12 July 2012. However LUPO must be 

read as a whole.  Sect ion 44 makes provis ion for appeals in ter 

a l ia  in  respect  of  rezoning decis ions. Sect ion 44 was declared 

unconst i tut ional  in the case of  Minister of  Local  Government 15 

Environmental  Af fa irs and Development Planning Western 

Cape v Habitat  Counci l  and Others 2014 (4) SA 437 (CC).  This 

was on the basis that  the conferr ing of  an appel late power on 

the provincia l  sphere of  government was an unconst itut ional 

in t rusion into a municipal  competence. However the said order 20 

of  inval id i ty was not  made retrospective and thus did not  af fect 

appeals which had been lodged pr ior to 14 Apri l  2014, being 

the date of  the Const i tut ional  Court ’s order.  Accordingly the 

present case is governed in ter a l ia  by s 44 of  LUPO. 

 25 
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[15]   In terms of  s 44(1)(a) an appl icant  for rezoning may 

appeal the refusal  of  a rezoning and a person who has 

objected to the grant ing of  a rezoning may appeal against  the 

grant ing of  the rezoning.  Sect ion 44(2) provides that  the 

administrator,  which can now be taken as a reference to the 5 

re levant MEC, may, af ter consultat ion with the council  

concerned, in h is d iscret ion d ismiss an appeal contemplated 

in ter a l ia  in  s 44(1)(a) or uphold i t  whol ly or in part  or make a 

decis ion in re lat ion thereto which the counci l  concerned could 

have made.   10 

 

[16]   Sect ions 44(3)(a) and (c) are re levant.  They provide that,  

for purposes of  LUPO: 

“ (a)  an appl icat ion referred to in  subsect ion 1(a)  shal l  be deemed 

to have been granted or  condi t ional ly g ranted or  refused by the 15 

counci l  concerned in accordance wi th act ion taken by the 

adminis t rator  under the provis ions of  subsect ion 2;  and 

(c)  a decis ion made by the adminis t rator  under  the provis ions of  

subsect ion 2 shal l  be deemed to have been made by the counci l  

concerned.”  20 

 

[17]   The argument by Mr Kulemkampf  for the f i rst  respondent 

is that  the MEC’s decis ion,  whatever i t  is ,  becomes a deemed 

decis ion of  the counci l  and that the deemed counci l  decis ion, 

having the same date as the date of  the MEC’s appeal 25 
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decis ion,  f ixes the date f rom which the two year per iod 

referred to in s 16(2) runs.  Mr van der Meer argued against 

th is that ,  whi le th is argument might  be correct  where the MEC 

replaces a negat ive decis ion with a posi t ive one, i t  cannot 

apply where al l  he does is d ismiss an appeal,  which is what he 5 

d id in the present case. 

 

[18]   When interpret ing s 44(3) i t  is  legi t imate to take into 

account the impl icat ions of  the one interpretat ion over the 

other.  Sect ion 16(2) is c lear ly intended to give the successful 10 

appl icant  an ef fect ive per iod of  two years to start  using the 

property in accordance with the rezoning.  I f  there is an appeal 

against  the rezoning,  one would not  expect  the successful 

appl icant  to be permit ted to start  ut i l is ing h is r ights unt i l  the 

appeal has been determined, s ince otherwise by the t ime the 15 

appeal is  decided one might  be faced with a fa i t  accompl i  

which cannot be reversed.   

 

[19]   To al low an appl icant  to start  using his r ights in  the face 

of  an appeal would thus be to render the appeal process 20 

largely nugatory.  This is conf i rmed by regulat ion 20 of  the 

regulat ions made in terms of  s 47(1) of  LUPO governing 

appeals.  Regulat ion 20 reads as fo l lows:  

 

“W here a counci l  grants an appl icat ion in  respect  of  which 25 
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object ions have been received,  i t  shal l  po int  out  to  the 

appl icant  not  to  act  on the said approval  unt i l  such t ime as i t  

is  conf i rmed in wr i t ing  that  no appeal  has been received,  

provided that  where  an appeal  is  received the said approval  

shal l  be suspended.”  5 

 

[20]   This means that  where there is an appeal the appl icant 

cannot act  on the approval  he has received.  There was some 

suggest ion f rom Mr van der Meer in argument that  regulat ion 

20 could not  overr ide LUPO. However the regulat ions stand. 10 

There has been no review directed at  regulat ion 20. 

Accordingly I  cannot proceed on the supposi t ion that 

regulat ion 20 is ult ra v ires .  The regulat ions stand unt i l  set 

aside on review.  

 15 

[21]   In any event I  do not  doubt that  the regulat ion I  have 

quoted is with in the MEC’s powers under s 47(1) of  LUPO. One 

knows that  s 44 makes provis ion for appeals against  rezoning 

decis ions.  Sect ion 47(1) empowers the MEC to make 

regulat ions on matters which shal l  or may be prescr ibed in 20 

terms of  the ordinance and “general ly re lat ing to a l l  matters 

which he deems necessary or expedient  to prescr ibe in order 

to achieve the purposes of  th is Ordinance”.  For the reasons I 

have already indicated,  i t  is  necessary or at  least  expedient ,  in 

order to give ef fect  both to the two year per iod in s 16 and the 25 
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r ights of  appeal conferred by s 44, that  the ent i t lement of  a 

successful  appl icant  to give ef fect  to a rezoning should be 

suspended unt i l  the appeal outcome is known. 

 

[22]   Accordingly,  and subject  to one matter I  shal l  ment ion 5 

present ly,  the ef fect  of  Mr van der Meer’s suggested 

interpretat ion of  s 44 might ,  where a successful  rezoning is 

unsuccessful ly appealed against  by an objector,  leave the 

appl icant  with considerably less than two years in which to act 

on the rezoning.  Indeed, in the present case,  i f  the rezoning 10 

were to have lapsed on 13 July 2014, the appl icant  would have 

had just  under nine months f rom the date of  the appeal 

decis ion in October 2013 to act  on the rezoning before i t  

lapsed. One knows f rom experience that  appeals against  more 

controversia l  and substant ia l  rezoning decis ions can take even 15 

longer than two years.  

 

[23]   Mr van der Meer argued that  the absurdi t ies or in just ice 

which might  ar ise,  i f  the two year per iod were in c ircumstances 

such as the present case to run f rom the date of  the counci l ’s 20 

decis ion, were suf f ic ient ly amel iorated by the power given to 

the counci l  in  s 16(2) to extend the two year per iod.  He 

submitted that  i f  there was a pending appeal the counci l  could 

exercise the power to extend the two year per iod and there 

would be l i t t le  reason for the counci l  not  to do so.   25 
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[24]  I  do not  th ink,  however,  that the power of  extension was 

intended to deal wi th a s i tuat ion where an appl icant ’s r ights 

have been suspended by vir tue of  a pending appeal.  A s 16(2) 

extension is intended to give the recip ient  an ef fect ive per iod 5 

dur ing which he may exercise h is r ights.  Yet  i f  the matter were 

subject  to a pending appeal,  the extension would inevi tably 

involve at  least  some future per iod in which the appl icant 

would st i l l  not  be able to exercise h is r ights.    

 10 

[25]  I  f ind the re l iance on the r ight  of  extension unpalatable 

for two further reasons:  ( i )  The f i rst  is  that  i t  would require a 

counci l  to consider an extension appl icat ion in c ircumstances 

where i t  might  prove to be academic,  for example because the 

MEC eventual ly upholds an appeal and reverses the rezoning.  15 

( i i )  Secondly,  in  order to reach a rat ional  view on a per iod of  

extension the counci l  would need to know what further t ime the 

appl icant  needs in order to ut i l ise h is r ights.  However the 

counci l ,  on Mr van der Meer’s hypothesis,  would not  know 

when the appeal would be decided and therefore could not 20 

rat ional ly f ix the per iod of  extension. 

 

[26]   In my view, therefore,  the preferable interpretat ion of  

s 44 is that  i t  is  in tended to give the character of  the MEC’s 

appeal decis ion,  whatever i t  is ,  the deeming ef fect  of  being a 25 
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decis ion by the counci l ,  and that deemed decis ion by the 

counci l  then t r iggers the two year period referred to in s 16(2).    

 

[27]   In that  regard i t  appears to me that  s 44(3) does not 

just i fy a d ist inct ion between cases where the MEC upholds an 5 

appeal and where he dismisses i t .  On the contrary,  s 44(2) 

descr ibes one of  the decis ions which the MEC may take as 

being to d ismiss an appeal,  as would be the case for example 

where an appeal by an objector is d ismissed. Sect ion 44(3)(a) 

then provides in general  terms, and not  only in speci f ic  cases, 10 

that  an appl icat ion referred to in s 44(1)(a) shal l  be deemed to 

have been granted or condit ional ly granted or refused by the 

counci l  in  accordance with the act ion taken by the MEC. An 

appl icat ion referred to in s 44(1)(a) includes an appl icat ion 

which was in i t ia l ly  granted by the counci l  i tse lf  but  in respect 15 

of  which there has been an appeal by an objector. Such an 

appl icat ion,  too,  is  deemed to have been granted by the 

counci l  in  accordance with the act ion taken by the MEC. I  have 

no dif f icu l ty in saying that ,  where the MEC dismisses an 

appeal by an objector,  the act ion is consistent  wi th conf i rming 20 

the rezoning so that  that  is  then deemed to be an appl icat ion 

granted by the counci l .  Simi lar ly in ss 44(3)(c) there is a 

general  provis ion, wi thout d ist inct ion as to the nature of  the 

appeal,  that  a decis ion by the MEC under s 44(2) shal l  be 

deemed to have been made by the counci l  concerned. In one 25 
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of  the cases covered by s 44(2),  namely the dismissal  of  an 

appeal by an objector,  the decis ion which must be deemed to 

have been made by the counci l  can only mean a deemed 

decis ion to grant  the rezoning. 

 5 

[28]   For those reasons I  consider that  the two year per iod in 

the c ircumstances of  th is case ran ei ther f rom 24 October 2013 

or f rom 8 November 2013. On ei ther of  those views i t  is  

common cause that  on 17 August 2015 the f i rst respondent 

appl ied for an extension of  the two year per iod and that  th is 10 

extension was granted on 26 August 2015. Al l  of  th is,  on my 

interpretat ion of  s 44, occurred prior to the lapsing of  the 

in i t ia l  two year per iod (which would only have occurred in 

October or November 2015). 

 15 

[29]   That conclusion makes i t  st r ict ly unnecessary to decide 

the th ird point  in  the case, namely whether – i f  the appl icant ’s 

view had been correct  – there was actual  use of  the property 

by the f i rst  respondent with in the two year per iod but  I  shall  

deal  br ief ly with  i t .  Sect ion 16(2) ordains a certa in resul t ,  20 

namely lapsing,  in the absence of  ut i l isat ion.  I t  thus appears to 

me that  i t  is necessary for the successful  appl icant,  i f  i t  is 

p laced in d ispute, to a l lege facts and discharge the burden of  

proving that  there was ut i l isat ion in terms of  the zoning.  

 25 
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[30]   In the present case the rezoning included as a condit ion 

that  i t  was restr icted to use for “professional of f ices only”.  In 

terms of  the Municipal i ty’s zoning scheme, the term 

“professional usage” is def ined as meaning 

“such type of  use as is  normal ly  and reasonably associated wi th 5 

profess ional  people such as doctors,  dent ists ,  architects,  

eng ineers and town p lanners where the render ing  of  a service as 

against  carrying  on of  a business is  one of  the d is t inguishing 

factors.    

 10 

[31]   The f i rst  respondent ’s deponent,  Dr Hoffman, is a lso the 

chief  execut ive of f icer of  an ent i ty cal led Sheppard Medical  CC 

which is engaged, according to i ts websi te, in  the manufacture 

and distr ibut ion of  surgical  products.  A let ter wri t ten by Dr 

Hoffman indicates that the business premises of  Sheppard 15 

Medical  are located in Bel lvi l le .  He made a very terse 

statement in paragraph 30 of  the answering af f idavi t  that 

Sheppard Medical  ut i l ised a port ion of  the Langebaan premises 

as f rom June 2014, in proof  of  which he at tached a photograph 

showing a smal l  s ign contain ing the words “Sheppard Medical” 20 

at tached to the wal l  of  the property.  Al though Dr Hoffman is an 

ear,  nose and throat  specia l ist ,  he apparent ly does not 

current ly conduct a medical  pract ice,  h is business being 

conducted through Sheppard Medical.  

 25 
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[32]   I  do not  see how the business of  manufactur ing and 

distr ibut ing surgical  products can be regarded as a 

professional service of  the k ind contemplated in the 

Langebaan zoning scheme, even i f  i t  be supposed that  f rom 

t ime to t ime Dr Hoffman f inds h imself  in  Langebaan and there 5 

speaks te lephonical ly to customers,  giving anci l lary advice 

re lat ing to the products d istr ibuted by Sheppard Medical .  That 

would not  const i tute the rendering of  professional services or 

the conduct  of  a professional pract ice of  the k ind that  is 

contemplated by the rezoning.   10 

 

[33]   I  should s imply add that  I  am extremely scept ical  about 

the extent  of  any such use,  which seems rather contr ived,  as is 

apparent f rom the extremely br ief  evidence given in that  regard 

in the answering af f idavi t .  I f  i t  had been necessary to decide 15 

the point ,  I  would have found that the f i rst  respondent had 

al together fa i led to show that  i t  had ut i l ised the property in 

accordance with the rezoning.  However for the other two 

reasons I  have already given,  my conclusion is that  the 

appl icat ion must fa i l .  20 

 

[34]   In regard to the costs reserved on 7 September 2015, the 

date on which th is matter was or iginal ly set  down in Third 

Div is ion,  i t  appears to me that those must be costs in the 

cause and I  th ink both s ides were agreed that  that  would be 25 
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the correct  order.  On 7 September 2015 the matter was 

postponed to 5 November 2015 for hearing on the semi-urgent 

ro l l .  On that date the matter came before Van Staden AJ but 

he was not  able to hear i t  because he knew Dr Hoffman. The 

matter was then postponed to today.  Mr van der Meer 5 

submitted that  in those circumstances the part ies should bear 

their  own costs whi le Mr Kulemkampf  argued that  costs were 

incurred and should be costs in the cause. I t  seems to me that 

there could not  have been much by way of  wasted costs on 5 

November 2015. Both s ides have been represented,  and very 10 

ably represented i f  I  may say,  by a t torneys.  They would not 

have had to pay fees for reserving counsel.  Given that  the 

further postponement was not  at tr ibutable to any faul t  on 

e i ther s ide,  I  th ink just ice would be bet ter served by order ing 

that  the part ies bear their  own costs in respect of  that  date. 15 

 

[35]   I  therefore make the fo l lowing order:  

 

THE APPLICATION IS DISMISSED WITH COSTS, INCLUDING 

THE COSTS OF THE POSTPONEMENT OF 7 SEPTEMBER 20 

2015 BUT EXCLUDING THE COSTS OF 5 NOVEMBER 2015 IN 

RESPECT WHEREOF THE PARTIES SHALL BEAR THEIR 

OWN COSTS. 
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__________________ 

ROGERS J 

 


