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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:          A148/2015 

DATE:         16 SEPTEMBER 2015 5 

In the matter between:  

LORENZO VIRGIL CLOETE                Appel lant 

And 

THE STATE                 Respondent 

 10 

J U D G M E N T 

 

RILEY, AJ :  

 

The appel lant  was charged with murder (read with the 15 

provis ions of  sect ion 51 of  the Criminal Law Amendment Act 

105 of  1997),  in the Regional Court  at  Parow.  According to the 

charge sheet the State a l leged that  the appel lant  had 

murdered the deceased by stabbing him with a knife.   The 

appel lant ,  who was legal ly represented in the Court a quo ,  20 

pleaded not gui l ty and averred that  he had acted in self  

defence.   

 

On 28 August 2012, the appel lant  was convicted of  murder and 

on the same day sen tenced to 15 years imprisonment,  the 25 
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court  a quo  having found that  there was no substant ia l  and 

compel l ing circumstances which warranted a deviat ion f rom 

the prescr ibed minimum sentence.  On 12 November 2014 the 

appel lant  appl ied for condonat ion of  the lat e appl icat ion for 

leave to appeal and for leave to appeal against  h is sentence 5 

only.   The tr ia l  magistrate had in the inter im passed on and 

both appl icat ions were heard before another regional 

magistrate.   Al though the condonat ion appl icat ion was 

successfu l ,  the appel lant ’s appl icat ion for leave to appeal 

against  h is sentence was refused.  The appel lant  was granted 10 

leave to appeal against  sentence on 23 March 2015 af ter 

successful ly pet i t ioning th is court .    

 

The facts sustain ing the convict ion are br ief ly as fo l lows:  On 5 

February 2010 at about half  past e ight  in the evening an 15 

argument arose between certa in residents at  Springbok Place, 

Els ies River.   The deceased, who was not part of  the 

argument,  arr ived at  the scene whi lst  a certa in Mar l in was 

being chased by two others.  

 20 

The deceased then ran af ter th is group presumably to see if  

Marl in would be caught by his pursuers.   When the deceased 

and the others ran past  a park where the appel lant and his 

f r iends were standing and dr inking,  the appel lant  then ran  af ter 

the deceased.  When he reached the deceased he then 25 
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stabbed the deceased f rom behind against  the r ight s ide of  h is 

head. The appel lant  then lef t  the scene.  The deceased was 

taken f rom the scene by ambulance and died f rom the wound 

inf l ic ted by the appel lant .   According to the report  on the 

medico- legal post -mortem examinat ion conducted on the 5 

deceased, the fatal  stab wound is descr ibed as si tuated on the 

r ight  f ronto parieto temporal  region.  The wound measured 25 

x 5mm and the wound track was direc ted medial ly and sl ight ly 

infer ior ly,  passing through skin and subcutaneous t issue with a 

f racture of  the skul l  at  the r ight  f ronto perioto temporal region 10 

into the brain.   The tr ia l  magistrate correct ly re jected the 

appel lant ’s version that  he had acted i n self  defence and 

convicted him of  murder of  the deceased.   

 

I t  is  common cause that  the appel lant  was 18 years o ld at the 15 

t ime that  he commit ted the murder and 20 years o ld when the 

sentence was imposed upon him.  In h is judgment on 

sentence, the t r ia l  Magistrate stated the fo l lowing:  

 

“Ek neem in ag dat u jonk was ten tye van die 20 

pleeg van die misdaad.  Dit  is  seersekerl ik ŉ 

faktor wat belangrik is om in ag te neem en wat in 

d ie weegskaal gegooi moet word wanneer d ie Hof 

kyk na wat ŉ gepaste vonnis is.   Di t  sal  my nie 

verbygaan nie.   Mens is n ie daar om wraak te 25 
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neem nie.   ŉ Hof  is n ie daar om wraak te neem of 

om ŉ beskuldigde te knak nie.   Di t  is  verseker ŉ 

aspek wat d ie Hof  deegl ik moet in ag neem.”  

 

Notwithstanding the t r ia l magistrate ’s remarks about  the 5 

appel lant ’s youthfulness at  the t ime of  the commission of  the 

of fence, he concluded that  insuf f ic ient  substantia l  and 

compel l ing circumstances was present to depart  f rom the 

prescr ibed minimum sentence and then sentenced the 

appel lant  to 15 years d irect  imprisonment.   In th is court  i t  was 10 

submitted and contended on behalf  of  the appel lant  that  the 

t r ia l  court  had erred and misdirected i tself  in  not  f inding that 

substant ia l  and compel l ing circumstances were present 

cumulat ively in that  the appel lant  was  18 years o ld at  the t ime 

of  the commission of  the of fence.  15 

 

Mr Raphels,  af ter being quest ioned by my learned brother 

Binns-Ward J, conceded that  what ought to have happened is 

that  the t r ia l  magistrate ought to have requested a pre -

sentence report in regard to the appel lant ’s personal 20 

circumstances before sentencing the appel lant .  

 

The at tack by the appel lant  on the deceased was ut ter ly 

cal lous.   Our courts ’  have repeatedly held that society 

demands that  persons who make themselves gui l ty of  cr imes of  25 
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th is nature must be severely dealt  wi th.  

 

In cases such as the present,  the element of  retr ibut ion and 

deterrence rather than the interest  of  the of fender come to the 

fore in the assessment of  an appropriate sentence.  Our 5 

courts ’  have however a lso consistent l y emphasised the 

importance of  obtain ing a pre -sentence report  in the case of  

juveni le of fenders, even i f  the of fender was over  the age of  18 

at  the t ime of  the commission of  the of fence.  S v Van Rooyen 

2002 (1) SACR 608 (C) at  611i -612b and S v Janson 1975 (1) 10 

SA 425 (A) at  426H-428A. 

 

In deal ing with juveni les or persons of  re lat ively young age as 

in the present matter,  courts ’  must “ensure that  whatsoever 

sentence he or she decided to impose wi l l  promote the 15 

rehabi l i tat ion of  that  part icular of fender an d have as i ts pr ior i ty 

the re integrat ion of  the youthful  of fender back into h is or her 

family and of  course the community ” .   See S v Pulwane 2003 

(1) SACR 631 (T) and Brand v S 2005 (2) Al l  SA 1 (SCA) ;  2006 

(1) SACR 311 (SCA) para 20 . 20 

 

In S v N and Another  2015 ZAWCHC 5, (9 January 2015), a 

recent judgment of  th is court  Binns-Ward J (Bozalek J 

concurr ing),  af ter a detai led and cr i t ical  analysis of  sect ion 28 

and 7 of  the Const i tut ion and the provis ions of  the Chi ld 25 
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Just ice Act 75 of  2008 stated at  para 9 as  fo l lows:  

 

“The aforement ioned provis ions of  the Chi ld 

Just ice Act  conf i rm that there is no arbi t rary end 

to chi ldhood for chi ldren who have commit ted 5 

of fences before they at ta ined the age of  

adulthood, but  are st i l l  being processed through 

the cr iminal just ice system when they turn 18.  

The Legislat ion is thus recognisably d irected at 

promot ing the spir i t ,  purport  and objects of  10 

sect ion 28(1) and (2) of  the Const itut ion.   One 

need not go beyond the preamble of  the Act to 

appreciate th is.   I t  does so by giv ing a generous 

and expansive ef fect  to the Const i tut ional 

provis ions and avoids any reading down of  them 15 

that  a misguidedly narrow appl icat ion of  the 

def in i t ion in sect ion 28(3) of  the Bi l l  of  Rights 

could br ing about.   The ef fect  is manifest ,  for 

example by the provis ion that  chi ld of fenders may 

be commit ted in terms of  sect ion 76 of  the Act to 20 

compulsory residence in youth care centres unt i l  

they at ta in the age of  21.   The reasoning behind 

the approach evident in the wider appl icat ion of  

the Chi ld Just ice  Act  is manifest ly sound.  I t  has 

an ef fect  on the manner in which of fenders fa l l ing 25 
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with in i ts wider def in i t ion are processed through 

the cr iminal just ice system f rom arrest  or 

arra ignment.   Insofar as sentencing is concerned, 

i t  is  incidental ly in accordance with the 

Const i tut ional Court ’s appl icat ion of  sect ion 5 

28(1)(g) in Centre for Chi ld Law and Mpofu in 

respects of  persons who are over 18 when they 

come up for sentencing in respect of  of fences 

commit ted whi le they were st i l l  under that age.  

[10] Chi ldren are deserving of  d i f ferent 10 

t reatment f rom that  g iven to adults by vir tue of  

factors such as their  physical  and psychological 

immaturi ty which renders them more open to 

‘ impetuous and i l l -considered act ions and 

decis ions ’  and thus,  in general  less moral ly 15 

culpable for their  wrong-doings than adults are.  

When a person commits an of fence whi le under 

the age of  18 their  conduct fa l ls to be judged in 

the context  of  these considerat ions.   I t  would 

make no sense then to t reat  them as adults for 20 

sentencing purposes simply because the 

intervening passage of  t ime has resulted in their 

being adults when sentencing occurs.  That would 

mean punishing them for what they had done as 

chi ldren as if  i t  had been done when they were 25 
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adults .  That such an approach would impinge on 

the substance of  the r ights provided in terms of  

sect ion 28 of  the Const i tut ion is axiomat ic,  or so I 

would have thought.   The point  is borne out by 

the str ik ing down by the Const i tut ional Court  in 5 

the Centre for Chi ld Law of  provis ions which were 

directed at  making the minimum sentencing 

regime prescr ibed in terms of  the Criminal Law 

Amendment Act  105 of  1997 appl icable to certa in 

of fences commit ted by persons when they were 10 

between the ages of  16 and 18 as being 

unjust i f iably l imit ing of  the r ight s in terms of  

sect ion 28 of  the Const i tut ion.   I t  is obvious that 

many of  the persons af fected would be over 18 by 

the t ime they came to be t r ied and sentenced.”  15 

 

Even though the appel lant  in th is matter was 18 at  the t ime of  

the commission of  the of fence,  I  am of  the view that  the 

pr incip les out l ined herein before remain inf luent ia l .   There can 

be no arbi t rary end to chi ldhood just  because a person has 20 

turned 18.  Al though the appel lant test i f ied under oath,  very 

l i t t le  informat ion was placed before the t r ia l  court  about h is 

personal c ircumstances, h is background and in part icular how 

he had become involved in cr ime.  

 25 
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What we do know is that  the appel lant  l ived with h is mother at 

Els ies River.   I t  is  not  c lear whether he completed Grade 7 or 

Grade 8 at  school nor is i t  c lear why he lef t  school.   Af ter 

leaving school the appel lant  worked , d istr ibut ing pamphlets 

and later worked in construct ion for a few weeks.  According to 5 

the SAP69(C)(the cr iminal record of  the appel lant ) ,  he had the 

fo l lowing convict ions;  on 26 Apri l  2006 he was convicted for 

i l l ic i t  possession of  drugs;  the imposit ion of  sentence was 

postponed for a period of  1 year and the appel lant  was 

uncondit ional ly re leased in terms of  sect ion 297(1)(A)(2) of  the 10 

Criminal Procedure Act 51 of  1977.  

 

On 22 August 2006 he was convicted of  thef t .   On th is 

occasion the imposit ion of  sentence was postponed for a 

period of  5 years and he was again uncondit ional ly re leased.  15 

On 1 December 2008 he was convicted of  assault  and 

caut ioned and discharged.  On 27 Oc tober 2008 he was again 

convicted of  thef t and sentenced to 3 months imprisonment, 

which was suspended for 5 years on certa in condit ions and he 

was placed under supervis ion of  a probat ion of f icer for a 20 

period of  1 year.   I t  further appears that  pr ior to th e 

commencement of  the murder t r ia l  and during 2010 appel lant 

was sentenced to imprisonment for thef t  and assault  wi th 

intent to do gr ievous bodi ly harm.  

 25 



 
A 1 4 8 / 2 0 1 5  

 JUDGMENT 

 

/RG / . . .  

10 

The informat ion that  was placed before the court by the 

appel lant  in th is regard is however not  c lear and ought to have 

been properly c lar i f ied by evidence.  A considerat ion of  the 

appel lant ’s evidence on sentence leaves one with more 

quest ions than answers.   Even though sentencing is a vi ta l ly 5 

important  component of  the cr iminal t r ia l ,  I  agree with the vi ew 

that  i t  of ten is dealt  wi th superf ic ia l ly and with too l i t t le  care by 

both judic ia l  of f icers and legal representat ives for the 

prosecut ion and the accused.  

 10 

In my view the present matter is a perfect  example of  a case 

where lack of  proper at tent ion was given to the issue of  the 

determinat ion of  an appropriate sentence, part icular ly s ince 

the t r ia l  magistrate was required to g ive considerat ion to 

whether or not  the prescr ibed minimum sentence should be 15 

imposed.  The orig inal  sentencing court  d id not  suf f i c ient ly 

appreciate that  the appel lant  had just  moved out of  h is 

chi ldhood.  This is not  to say that  the sentence imposed by the 

magistrate is necessari ly inappropriate ,  but  the fu l l  p icture 

re lat ing to the appel lant ’s personal c ircumstances and 20 

background was not properly p laced before the court .   In my 

view a decis ion on whether or not substant ia l  and compel l ing 

circumstances existed to just i fy a departure f rom the 

prescr ibed minimum sentence regime could only be made with 

more insight  into the appel lant s ’  personal c ircumstances and 25 
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background.  

 

Based on the pr incip les as set  out  in the above ment ioned 

cases, I  am sat isf ied that  the t r ia l  magistrate had misdirected 

himself  and ought to have requested a probat ion of f icer ’s 5 

report  of  h is own accord af ter conv ict ing the appel lant.   In the 

circumstances I  am of  the view that  the matter should be 

remit ted to the t r ia l  court  for considerat ion of  sentence af resh 

af ter a proper invest igat ion is done by a probat ion off icer into 

the appel lant ’s background, h is involve ment in cr ime and the 10 

prospects of  h is rehabi l i tat ion.  

 

In the result  I  propose the fo l lowing order:  

 

(1) THE APPEAL AGAINST SENTENCE IS UPHELD AND 15 

THE SENTENCE OF 15 YEARS IMPRISONMENT 

IMPOSED BY THE TRIAL COURT IS SET ASIDE.  

(2) THE MATTER IS REMITTED TO THE TRIAL COURT 

FOR URGENT CONSIDERATION OF SENTENCE 

AFRESH IN ACCORDANCE WITH THE JUDGMENT OF 20 

THIS COURT.   

 

 

 

 25 
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__________________ 

RILEY, AJ 

 5 

 

 

 

I  agree and i t  is  so ordered.   

 10 

 

 

 

_________________ 

BINNS-WARD, J 15 

 


