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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:         21583/2011 

DATE:               22 AUGUST 2016 5 

In the matter between:  

JAN KASPER GERHARD STEENKAMP NO             1s t  Pla int i f f  

STEPHANUS JOHANNES STEENKAMP NO            2n d  Pla int i f f  

and 

MOSSEL BAY MUNICIPALITY              Appl icant 10 

 

 

J U D G M E N T 

 

DAVIS, J :  15 

 

In th is matter the pla int i f fs have sought to apply for leave to 

amend their  part iculars of  c la im as is set out  in a not ice of  

intent ion to amend 31 March 2016.   The appl icat ion is opposed 

by the defendant.  Br ief ly,  the background to th is matter can 20 

be set  out  thus:  dur ing the period 2007 to 2008 defendant 

invi ted interested part ies to submit b ids for certa in 

development r ights in the municipal  area of  Mossel Ba y.  

 

On 19 December 2008 i t  appears that  p la int i f f  was awarded25 
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certa in r ights subject  to the conclusion of  a land avai labi l i ty 

agreement between defendants and the pla int i f fs to be signed 

in due cause.  This was conf i rmed in a let ter of  5 February 

2009 in which Mr Du Plessis, the act ing municipal  manager of  

defendant, wrote to the pla int i f fs as fo l lows:  5 

 

“This is to not ify you that your b id for the development 

r ights for purposes of  establ ishing af fordable housing in 

terms of  the above ment ioned tender has been accepted 

subject  to the successful  negot iat ion in s igning of  a land 10 

avai labi l i ty agreement.   No object ion received f rom other 

b idders with in the 21. . .  day object ion period.   You wi l l  be 

contacted short ly by an of f ic ia l  f rom the municipali ty 

regarding the negot iat ion signing of  a land avai labi l i ty 

agreement as wel l  as a service agreement.”  15 

 

I t  appears that  at tached thereto was a land avai labi l i ty 

agreement in draf t  form.  Thereafter a compet ing tender , 

ASLA, took the award of  the tender to p la int i f fs on review 

which was opposed by pla int i f fs.   The hearing of  the review in 20 

August 2009 was converted into internal appeal proceedings.  

ASLA, the defendant and pla int i f fs were al l  party to these 

internal appeal proceedings.   On 21 October 2009 at  a pre -tr ia l 

conference held in Mossel Bay regarding the impending 

internal appeal proceedings,  the part ies agreed that  these 25 
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proceedings should be converted into arbi t rat ion proceedings.  

The arbi t rat ion was ul t imately set  down for hearing in Mossel 

Bay at  the end of  January 2010.  At the hearing of  the 

arbi t rat ion the internal appeal was set t led between al l  the 

part ies (according to plaint i f fs ’  version) on the basis that the 5 

development r ight  were to be awarded to both ASLA and the 

pla int i f f  on a shared basis.  

 

A sett lement agreement was entered into and to the extent 

re levant reads thus:  10 

 

“Sett lement agreement between appel lant (ASLA) and 

th ird and fourth respondents on behalf  of  Stone Trade 

Trust  (STTC) ( the th ird and fourth respondents were the 

t rustees of  the t rust) . ”  15 

 

The agreement cont inues:  

 

“Whereas the Mossel Bay Municipal i ty ( the Municipal i ty)  

accepted STTC’s bid for the development r ights in 20 

respect of  land in Heiderand, D’Almeida and Kwanonqaba 

( the development r ights) in accordance with the letter 

dated 5 February 2009 . . .  STTC abandons the 

development r ights granted to i t  in respect of  land in 

Heiderand and undertakes not to object  to the award of  25 
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r ights to land in Heiderand to ASLA by the municipal i ty.   

ASLA withdraws i ts appeal against  the award insofar as i t  

re lates to the land in D’Almeida and Kwanonqaba and 

undertakes not to object  to the award of  such r ights to 

STTC.  This agreement is subject  to:  5 

3.1 the part ies obtain ing a legal opin ion conf i rming that 

the aforement ioned agreement may be implemented by  

the municipal i ty in accordance with a cal l  for proposals in 

respect of  the development;  and the municipal i ty through 

i ts duly authorised agent concluding land avai labi l i ty 10 

agreements with both.  

3.2.1 ASLA in respect of  ASLA’s proposal submit  to the 

municipal i ty in respect of  the land in Heiderand and;  

3.2.2 STTC in respect of  the land in D’Almeida and 

Kwanonqaba.”  15 

 

Plaint i f fs ’  summons in the matter was issued during October 

2011.  During January 2012 defendant f i led a p lea in the 

matter in respect of  which  essent ia l ly i t  contended that ;  

 20 

1.  The award of  the tender was always “subject  to the 

successful  negot iat ion and signing of  land avai labi l i ty 

agreement” and that  as such the agreement contended 

for by the pla int i f fs was inchoate and unenforceable.  

2. The pla int i f fs as prospect ive tenderers were under a 25 
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legal duty to fu l ly d isclose to the defendant a l l  facts 

re levant to their  f inancia l  abi l i ty to complete the tender.  

3. Certa in facts pertain ing to the pla int i f fs f inancia l  posi t ion 

were not d isclosed to the defendan t at  the t ime of  the 

submission of  the pla int i f fs b id and;  5 

4. The defendant was therefore ent i t led to cancel whatever  

contractual  re lat ionship had come into existence between 

the part ies upon the discovery of  these facts.  

 

During May 2015 the defendant amended i ts p lea.   I t  has f i led 10 

further not ice of  intent ion to amend i ts p lea on an extensive 

basis and as a result  of  th is proposed amendment, the t r ia l 

which had been set  down for hearing during August 2015 could 

not proceed.  As part  of  the defendant ’s amende d plea, 

numerous addit ional defences were introduced to which I  shal l  15 

not pay part icular at tent ion at  this stage.  The part ies 

subsequent ly agreed to separate certa in legal issues ar is ing 

f rom th is amended plea and the plaint i f fs ’  repl icat ion fo l lowed 

in October 2015.  

 20 

Plaint i f fs , according to Mr Huisamen, who appeared on behalf  

of  the pla int i f fs,  were advised to amend their  part iculars of  

c la im extensively to introduce a more comprehensive factual 

matr ix with in which the al leged repudiat ion on the part  of  the 

defendant took place.  This not ice of  intent ion to amend , as I  25 
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have indicated ,  took place on 31 March 2016.  Pla int i f fs ’ 

attempt to amend i ts part iculars of  c la im was then met with a 

comprehensive object ion by the defendant as of  11 Apri l  2016.  

In essence the object ions were based on the fol lowing 

grounds: 5 

 

1.  The pla int i f fs were seeking to introduce a new cause of  

act ion which already had prescr ibed.  

2. The amendment would render the part iculars of  c la im 

excip iable for a ser ies of  reasons set out in th is object ion 10 

including that  the defendant was not a contractual  party 

to the set t lement agreement referred to in the papers as 

annexure “POC4”.   

3. The part ic ipat ion of  ASLA was necessary for the 

cont inued val id i ty of  POC4.  15 

4. POC4 had lapsed due to the fa i lure by the part ies to 

conclude a land avai labi l i ty agreement pr ior to May 1, 

2010 which was a suspensive condit ion of  the set t lement.    

5. POC4 was legal ly inval id due to an al leged non -

compl iance of  re levant legis lat ion.  20 

6. The inconsistencies between POC4 and other 

documentat ion annexed in the pleadings and re l ief  

sought namely that  the annexure POC2 which was the 

draf t  land avai labi l i ty agreement to which I  have made 

reference earl ier and which was part  of  the or iginal 25 
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part iculars of  c laim, was inconsistent  with a fu rther 

annexure POC5 to the not ice of amendment which 

annexure were signed by or on behalf  of  the pla int i f fs.  

7. POC4 was inconsistent  with the re l ief  sought in terms of  

the part iculars of  c la im which re l ief  was in respect of  a l l  5 

the land in quest ion as opposed to a port ion thereof to 

which I  have already made reference.  

 

Mr Huisamen submit ted that  p la int i f fs case before and af ter the 

amendment had been and always was that  the defendant had 10 

repudiated the development contract  concluded between the 

part ies ( in terms of  the let ter of  5 February 2009),  that  the 

plaint i f fs had declined to accept the defendant ’s repudiat ion 

and were ent i t led to an order  of  specif ic performance, 

a l ternat ively damages.  In the al ternat ive ,  p la int i f fs accepted 15 

the repudiat ion and cla imed damages ar is ing f rom the 

defendant ’s repudiat ion of  the contract .  

 

The cr i t ical  quest ion which was ra ised in the debate about 

whether the amendment should be permit ted was whether 20 

there was now a new cause of  act ion.  

 

A NEW CAUSE OF ACTION: 

 

Before deal ing with the facts of  th is matter,  i t  is  important  to 25 
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examine  the law which underpins the argument s p laced before 

th is Court  is of  great re levance to the present d ispute and 

therefore to defendant ’s arguments  as to whether there is a 

new cause of  act ion. 

 5 

THE QUESTION OF PRESCRIPTION.   

 

Sect ion 10(1) of  the Prescr ipt ion Act 68 of  1969 (“ the Act”) 

provides,  subject to the provis ions of  th is Chapter and of  

Chapter 4 ,  that  a debt shal l  be ext inguished by prescr ipt ion 10 

af ter the lapse of  the period which in te rms of  the re levant law 

appl ies in respect of  the prescr ipt ion of  such debt.  

 

Sect ion 15(1) of  the Act provides  that  the running of  

prescr ipt ion,  subject  to the provis ions of  subsect ion (2) is 15 

interrupted by the service on the debtor of  any process 

whereby the credi tor c la ims payment of  the debt.    

 

Mr Huisamen contended that ,  when the Act refers to a debt,  i t ,  

in  ef fect ,  refers more general ly to a  c la im and not to a cause 20 

of  act ion.   There is ,  in h is view, a mater ia l  d if ference between 

the concept of  a cause of  act ion and a r ight  of  act ion,  the 

lat ter being equivalent  to a c la im or a debt.    

 

In th is connect ion he referred to the decis ion in Rustenberg 25 
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Plat inum Mines v Industr ia l  Maintenance Paint ing Services  

2009 (1) ALLSA 275 (SCA) where th is issue was f u l ly 

canvassed.  In th is case ,  in terms of  an agreement between 

the part ies,  the respondent had undertaken certa in work for 

the appel lant and suppl ied certa in mater ia ls in re lat ion to such 5 

work.   Appel lant  had paid for the work based on invoices 

suppl ied by the respondent .   However,  i t  averred that 

subsequent ly i t  d iscovered that  some of  the cla ims paid were 

not val id and, based on unjust enr ichment  demanded 

repayment f rom the respondent.   Only part  of  the amount was 10 

repaid leading to the act ion between the  part ies.   When the 

t r ia l  commenced appel lant  sought to amend i ts part iculars of  

c la im.   

 

In short ,  af ter three witnesses test i f ied on i ts behalf ,  p la int i f f  15 

sought to amend i ts part iculars of  c la im by adding two 

al ternat ives to i ts cause of  act ion as plea ded, a l legedly so as 

to accord with the evidence already tendered.   

 

Defendants objected to the proposed amendment and th is 20 

dispute proceeded al l  the way to the Supreme Court  of  Appeal.  

Of  re levance are the fo l lowing passages f rom the judgment of  

Mpat i  P at  para 13:  

 

“An amendment is no doubt permissib le provided that  the 25 
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debt which is c la imed by way of  the amendment is the 

same or substant ia l ly the same debt as or iginal ly 

cla imed.  In order to decide the defendants’  object ion 

based on prescr ipt ion in th i s matter,  that  is whether the 

debt c la imed in proposed amendment has become 5 

prescr ibed, i t  is  necessary to ident ify the debt or as 

Harms, JA put i t  in  Drennan . .  one must ascerta in ‘what 

the cla im was in the broad sense of  the meaning of  that 

word’.   As has been ment ioned above i t  is  common cause 

between the part ies that  when the excess amount was 10 

paid to defendant, there was no causa  for the payment –  

no work had as yet  been done and no mater ia ls suppl ied.  

I t  is  that  excess amount ( “ the debt ”) as embraced in the 

or iginal  cause of  act ion which pla int i f f  seeks to recover.   

I t  is  t rue that  the proposed amendment sets out  a cause 15 

of  act ion which is d if ferent  f rom that  contained in the 

part iculars of  c la im.  The proposed amendment seeks to 

introduce as al ternat ive causes of act ion,  contractual  

obl igat ions ar is ing f rom agreements between the part ies 

in terms of  which the defendant taci t ly agreed to repay 20 

the excess amount to p la int i f f .  The quest ion however is 

whether the proposed amendment introduces a new cla im 

or debt.”  

 

Mpat i  P then referred to the decis ion in Evins v Shield 25 
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Insurance where Corbett ,  JA (as he then was) said the 

fo l lowing:  

 

“Where the pla int i f f  seeks by way of  amendment to 

argument  h is c la im for damages, he wi l l  be precluded 5 

f rom doing so by prescr ipt ion if  the new cla im is based 

upon a new cause of  act ion and the re levant prescr ipt ive 

period has run but not  i f  i t  was part  and parcel  of  the 

or iginal  cause of  act ion and merely represents a f resh 

quant if icat ion of  the or iginal  c la im or an addit ion of  a 10 

further i tem of  damages.”  Ci ted at  para 14.  

 

Mpat ip,  JP then cont inues:  

 

“According to Corbett ,  JA if  an amendment introduces a 15 

new ‘c la im’ or ‘debt ’  which is based on a new cause of  

act ion,  such amendment wi l l  be suscept ib le to a specia l  

p lea of  prescr ipt ion if  the prescr ipt ive period has run.  

Put d if ferent ly,  i f  the new cause of  act ion i .e.  the 

mater ia l  facts which must be proved for a p la int i f f  to 20 

succeed, sought to be introduced by the amendment 

gives r ise to a d i f ferent  ‘ r ight  of  act ion’  or ‘  de bt ’  to the 

one or iginal ly c la imed, that  p la int i f f  wi l l  be  precluded 

f rom ef fect ing the amendment i f  the re levant prescr ipt ive 

period has run.   But as I  understand the extract  f rom the 25 
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judgment of  Trol l ip ,  JA i t  does not fo l low that  a new 

cause of  act ion sought to be introduced by an 

amendment wi l l  necessari ly give r ise to a ‘c la im’ or 

‘debt ’ . ”  

 5 

At  para 19 the learned President continues:  

 

“At  the r isk of  repet i t ion . . .   Jones, AJA said in decid ing 

whether a summons interrupts prescr ipt ion,  i t  is  

necessary to compare the al legat ions and re l ief  c la imed 10 

in the summons wi th the al legat ions of  the re l ief  c la imed 

in the amendment to see if  the debt is subsequent ly the 

same . .  When th is test  is appl ied to the facts of  the 

present matter,  the result  seems to me to b e that  the 

pla int i f f  seeks throughout to recover the same debt . .  I t  is  15 

so as I  have ment ioned above, that  the al legat ions of  

‘cause of  act ion’  upon which the re l ief  c la imed is based 

in the amendment d i f fers f rom the al legat ions of  ‘cause 

of  act ion’  set ou t  in  the part iculars of  c la im but the re l ief  

cla imed i .e.  the ‘debt ’  is ,  in my view, the same.”  20 

 

In the matter to which Mpat i ,  P referred ,  that  is CJU Insurance 

Limited v Rumdel l  Construct ion (Pty)  Ltd  2004 (2) SA 622 

(SCA) at  para 5, the Court  held:  

 25 
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“The  defendants’ argument is by introducing a new 

contract  the pla int i f f  has introduced a new cause of  

act ion,  but  i t  does not fo l low that  by cur ing a defect ive 

cause of  act ion by introducing the contract upon which it  

real ly re l ies the pla int i f fs ,  summons necessari ly c la ims a 5 

d i f ferent  debt.   Indeed i t  is  set t led law, that  a summons 

which sets out  an excip iable cause of  act ion can interrupt 

the running of  prescr ipt ion provided that the debt is 

cognisable in the summons and is ident if iable as 

substant ia l ly  the same debt as the debt in the 10 

subsequent amendment.”  

 

On the strength of th is authori ty ,  Mr Huisamen contended that 

the pla int i f f ’s cause of  act ion was that  they were ent i t led to 

certa in development r ights awarded to them as part  of  a tender 15 

process.   The defendant had unlawful ly repudiated i ts 

contractual  obl igat ions which f lowed theref rom and accordingly 

p la int i f fs were ent i t led to certa in speci f ied re l ief .   In h is view , 

the debt which was cla imed by the pla int i f f s had remained 

exact ly the same.  Pla int i f f s were ei ther ent i t led to specif ic 20 

performance, a l ternat ively to damages.  Al l  that  the pla int i f fs 

were now seeking to introduce by way of  the amendment was ,  

in ef fect ,  to consol idate the range of  p leadings which had 

grown f rom the in i t ia l  summons; that  is ,  to ensure that  the 

comprehensive factual  matr ix,  including the ef fect of  the 25 
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agreement of  set t lement in the internal appeal proceedings, 

within which the defendant ’s repudiat ion is contractual 

obl igat ion took place,  was incorporated into the pleadings.  

 

The set t lement reached between the part ies fo l lowing the 5 

internal appeal process was purely incidental  to the ent i re 

matter.   Whi le p la int i f fs ’  cause of  act ion might have been 

varied and /  or expanded by the agreement of  set t lement or 

indeed l imited thereby,  the cla im was in essence the same 

cla im as in i t ia l ly had been inst i tuted. 10 

 

DEFENDANTS ARGUMENTS:  

 

Mr Van Riet,  on behalf  of  the defendant,  contended that 

p la int i f fs ’  cause of  act ion as formulated in the part iculars of  15 

cla im of  30 September 2011 was base d ent i re ly on the 

fo l lowing set  of  averments:  

 

1.  The al leged acceptance by defendant during February 

2009 of  the pla int i f fs b id for the award of  the 20 

development r ights ( low income housing).  

2. As a consequence of  the acceptance ‘a contract  ( the 

development con t ract) ’  was duly concluded between the 

part ies as at  February 2009.  

3. Defendant unlawful ly repudiated the said development 25 
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contract  on the basis set  out  in the part iculars of  c la im.  

4. Pla int i f f  had decl ined to accept the al leged repudiat ion 

and i ts main claim was for specif ic performance by 

defendant of  i ts obl igat ions which f lowed in terms of  the 

“development contract” .  5 

 

Turning to the nature and ef fect  of  the proposed amendment to 

which defendant had objected so strenuously ,   Mr Van Riet 

contended that  the intent ion was clear ly to delete the exist ing 

part iculars of  c la im in i ts ent i rety and to subst i tute therefore a 10 

new set of  a l legations which were contained in the not ice of  

intent ion to amend.  In h is view, p la int i f fs had now omit ted al l  

reference to the development contract  and re l ied on the 

al leged set t lement agreement concluded between pla int i f fs and 

a co-bidder,  being ASLA on 29 January 2010.  15 

 

The proposed part iculars of  c la im record  that  a legal d ispute 

arose between the part ies and ASLA, a compet i t ive b idder, 

which took defendants award of  the bid on review to Court .   

This d ispute was subsequent ly converted to defendant ’s 20 

internal d ispute resolut ion procedure and later to arbi t rat ion 

before Melunsky,  J.   On the f i rst  day of  the arbi t rat ion “ASLA 

and the Trust  resolved to sett le the internal appeal (now 

arbi t rat ion)”.   The agreement reached between the part ies 

(contained in POC4) at  the arbi t rat ion proceedings furthermore 25 
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f inal ly d isposed of  a l l  pr ior issues that may have existed in 

re lat ion to the award of  the tender to the Trust ,  the review 

proceedings brought by ASLA and the internal appeal 

proceedings with a l l  the part ies including the defendant,  in 

other words the legal d isputes were novated by agreement.  5 

 

Al though, according to Mr Van Riet ,  defendant  was not a 

s ignatory to th is agreement (POC4) , the pla int i f fs now sought 

to make defendant a party thereto on the basis of  the ser ies of  

ungrounded al legat ions:  10 

 

1.  ASLA and the Trust  resolved to set t le the arbi t rat ion 

‘wi th  the express part ic ipat ion approva l and consent of  

the defendants” (para 27 of  the not ice of  intent ion to 

amend).  15 

2. Pr ior to the conclusion of  the set t lement agreement, 

defendant “ indicated that  i t  would be agreeable to award 

the development r ights to both ASLA and the Trust  on a 

shared basis subject  to inter a l ia the condit ion that a 

legal opin ion be obtained f rom counsel conf i rming that i t  20 

would be lawful  to do so”.  

3. The said set t lement agreement (POC4) was negot iated 

together with and expressly approved by the defendant.  

4. Al though POC4 was not s igned by the defendant,  the 

lat ter was a party thereto and bound by the provis ions 25 
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thereof.  

5. Defendant at  a l l  mater ia l  t imes represented and the 

part ies at  a l l  mater ia l  t imes accepted that  the conclusion 

of  a land avai labi l i ty agreement or development 

agreement between defendant and pla int i f f  would not 5 

const i tute the basis for the defendant to f rustrate the 

implementat ion of  the development quest ion.  

 

Mr Van Riet  further referred to paragraph 38 of  the not ice of  

intent ion to amend where the fo l lowing al l egat ion appeared:  10 

 

“The defendant accepted and reached agreement on the 

terms of  the said set t lement agreement and /  or 

acquiesced therein subject  to only one proviso namely 

that  a legal opinion be obtained conf i rming that  the 15 

defendant was duly authorised  to implement the 

sett lement.”  

 

In terms of  paragraph 37  of  the not ice of  intent ion to amend 

the fo l lowing appears:  20 

 

“ In a l l  c i rcumstances the terms of  the agreement which 

forms the pla int i f fs cause of  act ion in th is matter,  was 

therefore recorded in annexure POC1, read with the 

Trust  b id document as ampl if ied and /  or amended by the 25 
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agreement of  sett lement of  29 January 2010 (POC4)”.  

 

In Mr Van Riet ’s view therefore ,  i t  was clear that  the 

conclusion and enforceabi l i ty of  the sett lement agreement 

(POC4) between three part ies,  being pla int i f fs,  ASLA and 5 

defendant was an essent ia l  l ink in the new cause of  act ion .  I t  

fo l lowed that  the set t lement agreement was therefore a 

novat ion of  the development contract .   In short ,  the defendant 

adopts the view that  the set t lement agreement was a 

compromise and that  i t  had ext inguished any pr ior c la im of  the 10 

pla int i f f .  

 

Mr Van Riet  sought to support  defendant ’s case on the basis of  

an exposit ion of the law of  compromise.  Compromise 

unquest ionably ext inguishes any legal re la t ionship that  may 15 

previously exist  between the part ies.  I t  br ings legal 

proceedings already inst i tuted to an end and prevents further 

legal proceedings in respect of  the or iginal  d isputed cause of  

act ion.  See for example Western Assurance Company v 

Caldwel ls Trustee 1918 AD 262 at  270-271.  Gol lach and 20 

Gompers (1967) (Pty)  Ltd v Universal  Mi l ls  and Produce 

Company (Pty)  Ltd  1978 (1) SA 914 (A) at  922.  On th is basis 

and because a compromise does not depend on an or iginal  

cause of  act ion,  a party sued in a  compromise cannot then go 

behind the agreement and ra ise defences to the or iginal  cause 25 
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of  act ion.  

 

The extent to which a disputed cause of  act ion is af fected by a 

compromise depends on the intention of  the part ies.   The 

compromise may be concluded ,  subject  to e i ther a suspensive 5 

or resolut ive condit ion.  Much of  Mr Van Riet ’s argument was 

based on the decis ion in Van Zyl  v Niemann 1964 (4) SA 661 

(A) where Botha, JA sa id at  668D-F: 

 

“Die bespreking het u i te indel ik u i tgeloop op ŉ  10 

skikkingsooreenkoms waarvolgens respondent d ie reeds 

betaalde bedrae behou en appel lant ŉ  verdere R72 aan 

respondent as ŉ  toegewing van sy kant betaal  het .   Di t  

was volgens appel lant  ooreengekom dat respondent op 

geen verdere betal ing van die reeds gedan e boorwerk 15 

geregt ig sou wees nie en dat indien respondent op enige 

verdere betal ing ten opsigte van bedoelde boorwerk sou 

aandring,  appel lant  geregt ig sou wees om sekere 

betal ings wat hy reeds aan respondent gedoen het met 

inbegrip van die laaste bedrag va n R72 van hom terug te 20 

vorder.   Respondent het  hom egter by hierdie 

ooreenkoms nie gehou nie want op 21 Desember 1962 

het hy appel lant  laat  aanskryf  vir  betal ing van ŉ  verdere 

bedrag van R241 ten opsigte van dieselfde boorwerk.”  

 25 
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At 669F Botha, JA sa id the fo l lowing:  

 

“Dat h ier met d ie condit io s ine causa  ageer is dus 

duidel ik.   Ui t  appel lant  se eie getuienis b lyk d i t  egter dat 

hy met d ie skikkingsooreenkoms van 3 Nove mber 1959 5 

afstand gedoen het van sy reg op terugbetal ing van die 

bedrae deur hom voorgeskiet  op die kontrakprys op 

grond van respondent se beweerde repudiasie van die 

boorkontrak.”  

 10 

EVALUATION: 

The key quest ion is whether the proposed amendment provide s 

pla int i f f  wi th an ent i re ly new cause of  act ion in the place of  

one which was set out  in the in i t ia l  cla im ; in part icular that  not 

only is an at tempt being made to jo in defendant as a 15 

contract ing party to the new contract  between pla int i f fs and 

another party,  but  that  the whole cause of  act ion is in essence 

now based on th is agreement (POC4).   Furthermore ,  the 

quest ion ar ises as to whether the proposed amendment is not 

one which merely introduces f resh and al ternat ive averments 20 

support ing the or iginal  r ight  of  act ion as set  out in the 

part iculars of  c la im, but  replaces the old one and therefore 

introduces a new cause of  act ion which is based ent ire ly on 

POC4. 

 25 
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Str ipped to i ts essent ia ls i t  appears to me that  p la int i f fs cause 

of  act ion is the fo l lowing:  

 

1.  They were awarded development r ights for the project  in 

quest ion.    5 

2. The award was not set  aside on review and to an extent 

therefore stands.   

3. What t ranspired af ter the award of  the tender to the 

pla int i f fs was that  a compet ing tender (ASLA) had 

at tempted to set  aside the pla int i f fs appointment on 10 

review which at tempt fa i led.    

4. ASLA thereaf ter sought to set  aside the award of  the 

tender by way of  an internal appeal.  

5. This at tempt culminated in the conclusion of  the 

agreement of  set t lement referred to throughout th is 15 

judgment as POC4. 

6. ASLA subsequent ly withdrew f rom the project ,  

notwithstanding that  a set t lement had been reached 

between the part ies in the internal appeal proceedings.  

7. The ef fect of  the withdrawal was that  the award of  the 20 

tender to the pla int i f fs stands ei ther completely or at  best 

for the defendant in respect of  the l imited areas al located 

to the pla int i f f  as part  of  the agreement of  set t lement.  

 

The proper approach to th is appl icat ion must therefore be that 25 
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which was set  out  by Caney, J in Trans Drakensberg Bank Ltd 

(under JM) v Combined Engineering (Pty) Ltd  1967 (4) SA 632 

(D) at  638: 

 

“The pr imary pr incip le appears to be that  an amendment 5 

wi l l  be al lowed in order to obtain a proper vent i lat ion of  

the dispute between the part ies,  to determine the r eal  

issues between them so that just ice may be done.  

Overal l  however is the vi ta l  considerat ion that no 

amendment wi l l  be re l ied in c ircumstances which wi l l  10 

cause the other party such prejudice as cannot be cured 

by an order for costs and where appropriat e a 

postponement . . .   These observat ions make i t  c lear I  

consider  that  the aim should be to do just ice between the 

part ies by decid ing the real  issues between them.  The 15 

mistake or neglect  of  one of  them in the process of  

p lacing the issues on record is no t  to stand in the way of  

th is;  h is punishment is in h is being mulcted in the wasted 

costs.   The amendment wi l l  be refused only i f  to a l low i t  

would cause prejudice to the other party not  remediable 20 

by an order for costs and where appropriate a 

postponement . ”  

 

Returning to the amended plea ,  paras 36 and 37 are cr i t ical  

and read thus: 25 



 
2 1 5 8 3 / 2 0 1 1  

 JUDGMENT 

 

/RG / . . .  

23 

 

“The aforesaid agreement (set t lement agreement) 

reached between the part ies at  the arbi t rat ion 

proceedings furthermore f inal ly d isposed of  a l l  possib le 

pr ior issues that might have existed in re lat ion to the 5 

award of  the tender to the Trust.   The review proceedings 

brought by ASLA and the internal appeal proceedings of  

a l l  the part ies,  including the defendant,  agreeing that  the 

development r ights which were the subject  matter of  the 

tender would be divided between the Trust  and ASLA as 10 

set  out  in annexure POC4.  In a l l  the circumstances the 

terms of  the agreement which forms the pla int i f fs cause 

of  act ion in th is matter are therefore recorded in 

annexure POC1 read with the Trust  b id document as 

ampl if ied and / or amended by the agreement of  15 

sett lement on 29 January 2010 (POC4).”  

 

The core cla im, when one reads these two key passages f rom 

the set t lement agreement , is  that  which was based on the 

let ter of  5 February 2009 , read admit tedly with the sett lement 20 

agreement.   Th is agreement purported,  at  best  for the 

defendant , to remove one port ion of the land f rom the subject 

matter of  the tender  which was accepted by the defendant.  

But  at  i ts core,  the cause of  act ion was predicated on the 

averment of  an award of  the tender as set  out  in th e letter of  5 25 
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February 2009.  

 

The sett lement agreement i f  i t  is  abstracted f rom the let ter ,  

makes no sense as a separate cause of  act ion.   The two must 

be read together and the pr imary basis upon whic h the cause 5 

of  act ion is predicated remains the factual matr ix,  as amended, 

admittedly including that  which was contained in the in i t ia l 

part iculars of  c la im.  This is not  a case simi lar to a 

compromise.  I ronical ly ,  in th is matter defendant stout ly resist s 

the idea that  i t  was a party to the set t lement agreement .   10 

Therefore the law relat ing to compromise can hardly be 

invoked in the same fashion in th is case as i t  was in the law on 

compromise which I  have ci ted earl ier.  

 

In summary,  th is case is not  on al l  fours with the cases which 15 

were ci ted by defendant ’s counsel in support of  the argument 

that  a compromise has t rumped any in i t ia l  cause of  act ion.    

 

For a l l  these reasons therefore,  i t  is  my view that  the proposed 

amendments do not serve to introduce a c ompletely new cause 20 

of  act ion but rather to stand to be classi f ied in the fashion set 

out  by Mpat i ,  P in the Rustenberg Plat inum Mines  case supra .    

 

ACCORDINGLY THE DEFENDANT’S OBJECTIONS TO THE 

APPLICATION FOR AMENDMENT ARE DISMISSED AND THE 25 
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PLAINTIFF IS ALLOWED TO AMEND ITS PARTICULARS OF 

CLAIM IN ACCORDANCE WITH ITS NOTICE OF INTENTIO N 

TO AMEND OF 31 MARCH 2016.  THE  DEFENDANT IS 

ORDERED TO PAY PLAINT ’S COSTS.    

 5 

 

 

 

 

__________________ 10 

DAVIS, J  


